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 The electronic versions of this brief on the floppy disk in the envelope 

inside the front cover contain active hyperlinks to defendants' admissions and 

certain demonstrative material.  Those hyperlinks appear herein as underlined 

text. 

I. 

Issues Presented For Review 

 1. Must a web site owner arbitrate a dispute pursuant to a license 

agreement to which he is not a party for software used by others to download 

files from his web site, where the web site owner has never availed himself of 

any direct benefits under the license agreement, knowingly or otherwise?  The 

District Court correctly held that the web site owner is not required to arbitrate. 

 2. Has a software user involuntarily entered into to a license 

agreement for free software distributed on the Internet where the software 

publisher willingly provides the software without requiring intentional assent to 

the license agreement?  The District Court correctly held that the software user 

has not entered into the license agreement. 

 3. Has a software user involuntarily entered into to a license 

agreement for free software distributed on the Internet where the software user 

never knows of the license agreement?  The District Court correctly held that 

the software user has not entered into the license agreement. 

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



 4. Has a software user involuntarily entered into to a license 

agreement for free software distributed on the Internet where the software user 

never performs any act that he knows will be taken to signify acceptance?  The 

District Court correctly held that the software user has not entered into the 

license agreement. 

 5. Does a dispute about a plug-in fall within the scope of an 

arbitration provision in the license agreement for a browser providing for 

arbitration of "all disputes relating to this Agreement" where a) no dispute 

relates to the agreement, b) there is no dispute about the browser, c) the license 

agreement for the browser makes no mention of plug-ins, d) the license 

agreement for the plug-in contains a merger clause, e) the plug-in publisher 

asserts that the arbitration provision in the license agreement for the plug-in 

applies to the dispute, and f) the plug-in is an entirely separate product from the 

browser?  The District Court correctly held that the dispute does not fall within 

the scope. 

 6. Does a dispute about a plug-in fall within the scope of an 

arbitration provision in the license agreement for the plug-in where the 

provision only provides for arbitration of "disputes relating to this Agreement" 

and no issue raised by the dispute relates to the agreement?  The District Court 
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did not reach this question, but plaintiffs assert that the dispute does not fall 

within the scope. 

 7. Is plaintiffs' Electronic Communications Privacy Act ("ECPA") 

claim inarbitrable on the grounds that the primary purpose of the ECPA is 

deterring the type of violation alleged?  The Court below did not reach this 

question, but plaintiffs assert that such claims are inarbitrable on this ground. 

 8. Is an arbitration provision void as unconscionable where the 

plaintiffs did not knowingly enter into any arbitration agreement, where its 

terms are unfairly and unduly biased in favor of the defendant, and where a 

significant purpose of a statute on which the plaintiffs' claim is based is 

deterrence?  The Court below did not reach this question, but plaintiffs assert 

that the provision is void. 

II. 

Statement of the Case 

 Plaintiffs claim that defendants unlawfully spied on plaintiffs by means 

of a software "bugging" device that defendants called SmartDownload.  

SmartDownload's ostensible purpose is to facilitate downloads of certain types 

of files from the Internet.  See, e.g., A-39 at ¶ 2.  However, SmartDownload 
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also covertly reported back to defendants about which SmartDownload user 

asked for which file on which remote Internet computer.  Id. 

 Shortly after plaintiffs' lawsuit disclosed those transmissions, defendants 

admitted that SmartDownload was designed to transmit this information.  

Paragraph 7 of Netscape "About SmartDownload" web page, available at 

http://home.netscape.com/computing/download/smartdownload/ib/about.html1; 

see also A-301-302.  They also announced that they would omit the 

eavesdropping function in future versions of SmartDownload.  Id. 

 Plaintiffs include a web site operator who never used any Netscape 

product and several former users of SmartDownload.  They allege that 

defendants violated the Electronic Communications Privacy Act, 18 U.S.C. §§ 

2511, 2520, and the Computer Fraud and Abuse Act, 18 U.S.C. § 1030.  

Defendants immediately moved to compel arbitration. The parties had 

discovery of the facts relevant to the motion, the motion was fully briefed, 

argued, and denied, and defendants appealed. 

                                            
1  It is not improper for the Court to take notice for the first time on 
appeal of facts that it can perceive with its own eyes.  See, e.g., Am. Legion 
Post No. 90 v. First Nat'l Bank and Trust Co., 113 F.2d 868 at 872 (2d Cir. 
1940) (approving in principle of taking notice, first sought on appeal, of 
federal regulation); United States v. Bradley, 173 F.3d 225 (3d Cir. 1999), 
cert. denied, 528 U.S. 963 (1999) (court can take judicial notice of the 
conduct of a juror); Fed. R. Evidence 201.  In any event, no fact first 
presented for notice herein is necessary to show plaintiffs' entitlement to 
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III. 

Plaintiffs' Statement of Relevant Facts

 Plaintiffs assert that summary judgment was appropriately granted on the 

strength of only a handful of facts as to which there was no genuine dispute.  

Those facts are set forth in the relevant sections of the legal argument.  This 

factual statement is intended to set forth those facts in context. 

A. The License Agreements

 Defendant Netscape was co-founded in 1994 by Marc Andreessen, who 

invented the first web browser with a graphical user interface.  A-235 at 2372, 

885-886. 

 Since that time, Netscape has consistently used a technological device 

known as click-wrap to compel users of its Communicator browser3 to 

unambiguously and unavoidably agree to a license agreement (the 

"Communicator License Agreement") before they are physically able to install 

                                                                                                                                    
judgment as a matter of law. 
2  This Netscape Press Release was filed as an Exhibit to Plaintiffs' 
Statement of Undisputed Facts.  Because plaintiffs sought summary judgment 
against defendants on the issue of arbitration (Specht Docket No. 12 at pp. 2, 
32-33), plaintiffs filed a Statement of Undisputed Facts pursuant to Southern 
District Local Civil Rule 56.1(a).  A-224-302.  Defendants did not file any 
opposing statement under Local Civil Rule 56.1(b).  However, REDACTED. 
3  For brevity, plaintiffs refer to Navigator and Communicator 
collectively herein as "Communicator." 
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or use the browser.  See, e.g., A-184, 194, 502, 513-515.  On commencing the 

installation or upgrade, the click-wrap opens a window showing the user the 

text of the Communicator License Agreement, along with the following 

message: 

Do you accept all the terms of the preceding license 

agreement?  If so, click on the Yes button.  If you select No, 

Setup will close. 

See, e.g., A-184, 194.  If the user attempts to install Communicator without 

clicking the Yes button, Communicator will not be installed. A-502; see A-184, 

194. 

 The Communicator License Agreement presented by the Communicator 

click-wrap makes no mention of SmartDownload or plug-ins in general.  A-

174-181, 515-516.  It expressly provides, at the very top: 

 6
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These terms apply to 
Netscape Communicator 

and 
Netscape Navigator. 

 
BY CLICKING THE ACCEPTANCE BUTTON OR 
INSTALLING OR USING NETSCAPE COMMUNICATOR 
OR NETSCAPE NAVIGATOR SOFTWARE (THE 
"PRODUCT"), THE INDIVIDUAL OR ENTITY LICENSING 
THE PRODUCT ("LICENSEE") IS CONSENTING TO BE 
BOUND BY AND IS BECOMING A PARTY TO THIS 
AGREEMENT.  IF LICENSEE DOES NOT AGREE TO ALL 
OF THE TERMS OF THIS AGREEMENT, THE BUTTON 
INDICATING NON-ACCEPTANCE MUST BE SELECTED, 
AND LICENSEE MUST NOT INSTALL OR USE THE 
SOFTWARE. 

 

A-174-175. 

 In contrast, defendants failed to click-wrap the license agreement for 

SmartDownload (the "SmartDownload License Agreement," A-247-251), and 

the SmartDownload License Agreement is not mentioned to the user either 

while he is installing SmartDownload or while SmartDownload is running.  See, 

e.g., A-182-193.  Moreover, no copy of the SmartDownload License Agreement 

is installed on the user's computer.  See A-581.  In fact, REDACTED  None of 

the plaintiffs ever saw any reference to the SmartDownload License Agreement.  

A-158, 172, 174, 184, 198, 212. 
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 In contrast to the Communicator License Agreement, the 

SmartDownload License Agreement expressly applies to SmartDownload.  A-

107, 247.  It also states that it applies to Communicator.  Id.  However, the 

Communicator License Agreement, which was the only agreement that any 

plaintiff ever agreed to, does not mention SmartDownload. A-174-181, 184, 

194, 515-516. 

 Both License Agreements include the following: 

13. MISCELLANEOUS.  . . . (c) Except to the extent applicable law, if 

any, provides otherwise, this Agreement shall be governed by the laws of 

the State of California, U.S.A., excluding its conflict of law provisions. 

(d) Unless otherwise agreed in writing, all disputes relating to this 

Agreement (excepting any dispute relating to intellectual property rights) 

shall be subject to final and binding arbitration in Santa Clara County, 

California, under the auspices of JAMS/EndDispute, with the losing 

party paying all costs of arbitration. 

A-175 at 179; A-247 at 250. 
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B. The Meaning of Defendants' Failure to Use Click-Wrap 

 Plaintiff Sean Kelly4 estimates, from his experience downloading over 

1000 pieces of software from the Internet (A-311 at page 41, A-313 at page 49, 

A-316 at page 61), that about one-third of that software was not subject to a 

license agreement.  A-313 at page 49, A-314 at page 53, A-316 at pages 61-62; 

see also A-368 (Gibson Dep. at 67) (about 25% of all software he has 

downloaded from the Internet is not subject to a license agreement). 

 In Mr. Kelly's undisputed experience, where there is a license agreement 

for software distributed over the Internet, it is invariably presented by means of 

click-wrap.  A-314-315 at pp. 53-57; see also A-501-503.  Internet users do not 

expect that simply downloading or installing software constitutes assent to a 

license agreement unless they are affirmatively made aware that that is the case.  

A-488. 

 REDACTED 

 Most of the software that is available on the Internet that is not subject to 

a license agreement is, like SmartDownload, free.  A-316 at pp. 62-63.  

REDACTED 

                                            
4  Mr. Kelly is a computer scientist and an extremely experienced 
computer and Internet user.  A-475-476, 479-481.  Defendants concede that 
he is the most computer-savvy plaintiff among a group of very computer-
savvy plaintiffs.  Def. Mem. at pp. 60 n. 87; 5-6, 63-64. 
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 Including click-wrap with SmartDownload would have added no more 

than ten kilobytes to its size.  A-153-154.  Downloading ten kilobytes over an 

ordinary 56k telephone modem only takes about two seconds.  Id. REDACTED   

C. Defendants' Distribution of SmartDownload Without a License 

 Defendants had motives to ensure the widest possible distribution of 

SmartDownload.  In addition to SmartDownload's previously-undisclosed 

eavesdropping function, SmartDownload also presented users with 

advertisements for which defendants received compensation. See, e.g., A-191; 

A-508. 

 1. Distribution Through Defendants' Shareware and FTP Sites

 Despite the fact that SmartDownload, which is freeware, carried with it 

no notification that it was subject to any kind of license agreement, defendants 

encouraged its ubiquitous, unlicensed, indiscriminate redistribution by web 

sites, anonymous FTP5, and email, throughout the Internet.  Defendants 

distributed SmartDownload through their own branded shareware sites, 

                                            
5  "FTP (File Transfer Protocol)  One of the original protocols on the 
Internet, which allows for very efficient transfer of entire data files between 
computers . . . " Gayle Kidder & Stuart Harris, Official HTML Publishing for 
Netscape, pp. 673-74 (Netscape Press 2d Ed. 1997) ("Official Netscape 
HTML").  "[A]nonymous FTP  An FTP service that serves any user, not just 
users having accounts at the site."  Official Netscape HTML at p. 668.  
Netscape offered its browsers via anonymous FTP before it offered them over 
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shareware.netscape.com and aolcom.cnet.com6, by means of web pages whose 

only reference to any license was a notation that SmartDownload was 

"Freeware."  A-265, 268-269 (Exhibits 8-14).  Defendants have distributed tens 

of thousands of copies of SmartDownload through these sites.  See, e.g., A-268. 

 Defendants also made copies of SmartDownload freely available by 

anonymous FTP through Netscape's own FTP servers.  A-523 (Maier Dep. at 

160).  Netscape made its software available by anonymous FTP since at least 

1995.  A-235 at 236.  With the appropriate software, such as a Web browser7, 

anybody could obtain copies of SmartDownload from Netscape's FTP servers 

without ever seeing any Netscape Web page.  See A-505; A-252-254.  There 

was no copy of the SmartDownload License Agreement on any of these servers.  

A-252-254, 513, 520-521; 617. 

 2. Distribution Through Other Shareware and FTP Sites

 It is in the nature of the Internet that programs like SmartDownload are 

copied and redistributed ubiquitously.  Many web sites around the Internet 

unaffiliated with Netscape or AOL copied and redistributed SmartDownload 

                                                                                                                                    
the Web itself.  See A-235 at 236 (Netscape press release dated March 6, 
1995). 
6  Defendants own the salient rights to these sites.  See A-527-535, 619-
620, 642-648. 
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with no reference to a license agreement.  See A-270-273, 279-290, 520-521, 

806-809.  In fact, some bear the notation: "License: Freeware" as the sole 

reference to any license agreement and the others make no reference to any 

license at all. Id.  Netscape knows that shareware sites redistribute its software.  

Indeed, at least one of these shareware sites has been redistributing Netscape's 

software, with Netscape's express permission, since at least 1995.  See A-274.  

That site claims that it has provided Internet users nearly 100,000 copies of 

SmartDownload.  See http://download.cnet.com/downloads/0-10068-108-

46177.html. 

 Other FTP servers around the world "mirrored" (i.e., duplicated) the 

contents of Netscape's FTP servers.  A-255-259, 615.  There were at least 

20,000 copies of SmartDownload available on various FTP servers throughout 

the world when the Exhibits were assembled.  A-238-246.  The Court can 

confirm this by clicking this link or this link, and by then clicking "More" at the 

bottom of the page.  SmartDownload can be downloaded directly from these 

pages by clicking on the file names on the right-hand side of the page. However, 

no FTP server included any copy of the SmartDownload License Agreement.  

A-513, 520-521; see A-255-259. 

                                                                                                                                    
7  "Many Web browsers (such as Netscape Navigator) can also function 
as FTP clients."  Official Netscape HTML Text , supra n. 6, at p. 674. 
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 The Joint Appendix contains a floppy disk (A-826) that contains a file 

called "bookmark.htm" (the "Bookmarks File"). Plaintiffs provided the 

Bookmarks File to the District Court so that it could see for itself the ubiquity of 

SmartDownload around the Internet.  The Court can copy the Bookmarks File 

to the hard drive on its computer and then double-click on the copy of the 

Bookmarks File on the hard drive.  If the Court has a Web browser installed on 

its computer, the browser should open up and display the links contained within 

the Bookmarks File.  If the Court has an Internet connection, then clicking on a 

link will take the Court to the web site referred to therein. 

 The Court can see the Internet address of any Web page that it is viewing 

by looking at the text in the narrow Address box in Internet Explorer, also called 

the Location box in Netscape Navigator or Communicator.  In either event, this 

box appears along and above the top of the browser page view window.  See A-

186, 214. If the Court passes its cursor over a link to SmartDownload on a Web 

page, the URL of the SmartDownload file will appear in the "status bar" along 

the bottom of the browser page view window.  A-528, 561. 

 Many of the bookmarks have become obsolete since the time the 

Bookmarks File was created, either because the pages are gone, or the link 

thereon to SmartDownload has been removed, or the link remains but it no 

longer links to SmartDownload.  However, many of these bookmarks still 
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provide SmartDownload, including (in the order in which they appear):8 

aolcom.CNET.com, West Australian Networks, CyberXpress, Net Access Co., 

Winnepeg Software  (Netscape Communicator logo), Green County Internet  

("SmartUpdate" link), Web-Light, Simcoe County on the Net  (last download 

link on page), Espen Hvideberg, AAAIS  (third Netscape link), TrinityLife.com, 

George Mason University  (Communicator 4.73 link), Morehouse School of 

Medicine ("Netscape 4"), Georgia Professional Standards Commission 

("Netscape Communicator 4.7 for Microsoft Windows"), an official U.S. Navy 

Web Site, Cryptography ("Latest Netscape"), (Hacker Website), INTAP, and 

TPG Internet Tools ( First Communicator link). 

 Based on the links in the Bookmarks file, the Court can see for itself that 

copies of SmartDownload are available for download on shareware sites, 

educational sites, government sites, religious sites, Internet Service Provider 

sites, personal Web pages, and FTP servers, around the world, and that none 

carry any reference to the SmartDownload License Agreement. 

 REDACTED 

 Moreover, SmartDownload is small enough to be emailed, so that 

anybody can provide anybody else with a convenient means of obtaining the 

                                            
8  REDACTED. 
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http://members.cxp.com/Software/
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http://www.nac.net/netscape/
http://www.nac.net/netscape/
http://www.awnet.com/software.htm
http://www.awnet.com/software.htm
http://www.greencis.net/software.shtml
http://www.greencis.net/software.shtml
http://www.web-light.net/download.htm
http://www.web-light.net/download.htm
http://www.simcoecounty.net/
http://www.simcoecounty.net/
http://mercury.spaceports.com/~espen/Downloads.htm
http://mercury.spaceports.com/~espen/Downloads.htm
http://www.aaais.com/dl/setupnetscape.html
http://www.aaais.com/dl/setupnetscape.html
http://www.trinitylife.com/frconten.htm
http://www.trinitylife.com/frconten.htm
http://mason.gmu.edu/migrate/MEMO/DownloadablesResources.htm
http://mason.gmu.edu/migrate/MEMO/DownloadablesResources.htm
http://msmdit.msm.edu/bellsouth/minimum.htm
http://msmdit.msm.edu/bellsouth/minimum.htm
http://msmdit.msm.edu/bellsouth/minimum.htm
http://msmdit.msm.edu/bellsouth/minimum.htm
http://gapsc.com/Download/DownLoadArea.asp
http://gapsc.com/Download/DownLoadArea.asp
http://www.nalda.navy.mil/3.6.2/loginfosys/wucms_download.html
http://www.nalda.navy.mil/3.6.2/loginfosys/wucms_download.html
http://www.nalda.navy.mil/3.6.2/loginfosys/wucms_download.html
http://www.nalda.navy.mil/3.6.2/loginfosys/wucms_download.html
http://wso.williams.edu/~koconnor/Crypto/prep.html
http://wso.williams.edu/~koconnor/Crypto/prep.html
http://ericlkl.heha.net/software.htm
http://ericlkl.heha.net/software.htm
http://www.intap.com/win95.html
http://www.intap.com/win95.html
http://www.tpg.com.au/downloads/browsers.html
http://www.tpg.com.au/downloads/browsers.html


latest version of Communicator, and defendants have no way of knowing 

whether or how often that was done.  See A-562-565; A-650-651. 

D. Plaintiff Christopher Specht 

 Plaintiff Christopher Specht never used SmartDownload or 

Communicator.  A-172, 442.  Prior to this lawsuit, Mr. Specht never knew of, 

read, or agreed to either the SmartDownload License Agreement or the 

Communicator License Agreement, or downloaded or used SmartDownload or 

Communicator.  Id.  The SmartDownload License Agreement only expressly 

applies to those who "install[ ] or us[e]" SmartDownload.  A-247-251, 586.  He 

has no connection to any other plaintiff herein.  A-172. 

 Mr. Specht's complaint is that defendants intercepted electronic 

communications between SmartDownload users and his web site whenever 

SmartDownload users downloaded, from his web site, software that he provided 

for setting up an account with an Internet Service Provider called WhyWeb.  A-

40, 48, 127, 136. 

 Mr. Specht received no commissions from providing WhyWeb software.  

A-439.  The WhyWeb software is so small that SmartDownload's purported 

ability to resume downloads is unnecessary.  See A-440.  Web browsers can 

perform the download without SmartDownload.  See, e.g., A-186 ("Download 

without SmartDownload" option).  Other software is available that can perform 
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the download-facilitating functions provided by SmartDownload.  A-128-130, 

898-899.  Finally, SmartDownload does not always provide users the ability to 

resume downloads.  Instead, at least in some instances, it crashes users' 

computers.  A-498-499.  There is no other evidence about its efficacy in 

resuming downloads. 

E. The SmartDownload User Plaintiffs

 Defendants concede that the remaining plaintiffs are "frequent, 

experienced users of the Internet both at work and at home.  Def. Mem. at 5; see 

also Def. Mem. at 63-64.  They also concede that each of the remaining 

plaintiffs has installed Communicator (thereby necessarily encountering the 

Communicator License Agreement in the Communicator click-wrap), on at 

least one occasion.  Def. Mem. at 5, 5 n.13, 7-8. 

1. Plaintiff Michael Fagan

 Plaintiff Michael Fagan never downloaded SmartDownload from 

Netscape's Web site.  A-174, 445-458, 463-466, 472.  Instead, he downloaded 

and installed SmartDownload from a "shareware" web site called ZDNet.  Id. 

There was no reference to any license agreement for SmartDownload on that 

site.  Id.  Before he learned of this litigation, he never saw any reference to, 

knew of, read, or accepted any license agreement for SmartDownload.  A-174. 
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 During Mr. Fagan's deposition, defendants repeatedly and erroneously 

told him that they had positive proof that ZDNet had never maintained any 

direct link to a version of SmartDownload downloaded by Mr. Fagan.  A-456-

459, 466-471; see also A-517-519, 600 at 636 (explanation of names of 

different versions of SmartDownload).  However, defendants later testified that 

they had no basis for any such assertion.  A-567-568; see also A-511, 538-549, 

562-566, 600 at 604-606, 637-638, 650-651. 

 And, indeed, web pages from various ZDNet shareware sites confirm Mr. 

Fagan's assertion that ZDNet did in fact provide SmartDownload directly 

through web pages that contained no reference to any license agreement but 

merely contained a link permitting one to "Download."  A-126-133, 806-809.9  

In fact, defendants are currently providing SmartDownload cooperatively with 

ZDNet, through a web page that permits direct downloads of SmartDownload 

and yet carries no reference to the SmartDownload License Contract.  See this 

                                            
9  Although the ZDNet Web pages reproduced at A-806-809 appear to be 
for Communicator, they actually provided "stamped exes" for 
SmartDownload which, after being downloaded and installed, would obtain 
the installation file for Communicator from Netscape's FTP site.  These pages 
all show a file size of 96 or 97 kilobytes, which was the size of the 
SmartDownload installation files until October, 2000, when Netscape 
changed it to eliminate the interception function.  A-130, 252-260, 265, 268.  
The installation files for Communicator are at least 10 megabytes.  See, e.g., 
ftp://ftp.netscape.com/pub/communicator/english/4.75/windows/windows95_or
_nt/base_install/. 
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link.  Even after defendants' repeated misdirection, Mr. Fagan continued to 

assert that he believed that he had gotten SmartDownload only from ZDNet and 

not from Netscape's web site.  A-458, 463-464, 466, 472. 

2. Plaintiffs John Gibson, Sean Kelly,  
Sherry Weindorf, and Mark Gruber

 The remaining plaintiffs installed SmartDownload in connection with 

downloading the installation file for Communicator from Netscape's Web site.  

A-155-168, 182-223 (plaintiffs' affidavits) at ¶¶ 2-9.  The reference to the 

SmartDownload License Agreement was not visible on their computer screens.  

A-156, 159, 183, 186, 197, 200, 211, 214 (¶ 3 of each affidavit and Exhibits).  

None of them saw or clicked on the link to the SmartDownload License 

Agreement.  A-158, 184, 198, 212 (plaintiffs' affidavits) at ¶ 10.   None knew 

of, read, or agreed to the SmartDownload License Agreement or believed that 

he or she was bound by any license agreement.  Id. 

 The information that defendants presented to plaintiffs on their screens 

appeared identical whether the plaintiff was using Communicator, Internet 

Explorer, or the AOL browser.  A-159, 186, 200, 214.  It encouraged them to 

use SmartDownload to obtain Communicator.  Def. Mem. at 3.  The web page 

was entitled "SmartDownload Communicator."  A-159, 186, 200, 214.  The 

screen was divided into a top section and a bottom section, by means of two 
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horizontal lines and two arrows.  Id.  The first section, under the top horizontal 

line, stated, in boldface type, "Download With Confidence Using 

SmartDownload!"  Id.  That section, which reached almost to the bottom of the 

screen, told plaintiffs, in red letters10, "You have selected to SmartDownload: 

Netscape Communicator" (emphasis added).   Id.  It showed that there were two 

steps to "SmartDownloading" Communicator: "Step 1 - Select Download 

Location" and "Step 2 - Start Download."  Id. 

 That screen of information did not explain to plaintiffs that, by 

"SmartDownloading" Communicator they would also be installing another 

program - a separate piece of software called SmartDownload.  Id.  At least one 

plaintiff (Sean Kelly, who defendants identify as "the most technologically 

savvy of all the User Plaintiffs" - Def. Mem. at 60 n. 87) did not understand 

from the page that he was installing a piece of software called SmartDownload, 

but instead understood SmartDownload to be nothing more than a technically 

efficient method for downloading the installation file for Communicator.  A-

491-492. 

 The second section of the visible screen, under the bottom horizontal line 

and denoted by the second arrow, occupying a narrow strip across the bottom of 

                                            
10  A color version of the entire web page that reproduces the red lettering 
is at A-116. 
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the screen, consisted of a link to "Download without SmartDownload." A-159, 

186, 200, 214. 

 No reference to the SmartDownload License Agreement was visible on 

plaintiffs' screens.  Id.11  The only reference was hidden below the bottom of the 

visible screen, and below the "Download without SmartDownload" section.  

See A-116.  As shown by A-159, 186, 200, and 214, the part of the Web page 

containing the reference to the SmartDownload License Agreement was not 

visible unless, instead of SmartDownloading Communicator, the plaintiff first 

scrolled down in order to see what was under the link to "Download without 

SmartDownload."   Id.  However, the full screen that the plaintiffs first saw 

appeared to convey that it completely set forth everything that they needed to 

know about SmartDownload, and so there was no need to scroll down.  A-494-

497; see also A-489-490. 

 Even if any plaintiff had scrolled down the page in order to see what was 

under the link to "Download without SmartDownload" (and none did - see A-

156-158, 183-184, 197-198, 211-212), he or she would have not seen anything 

stating that, by installing or using SmartDownload, he or she was agreeing to 

                                            
11  While Ms. Weindorf's screen revealed the top of the text linking to the 
SmartDownload License Agreement, that text was not legible. A-214. 
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the terms of the SmartDownload License Agreement.  Instead, in a lower-

contrast gray box, defendants merely asked plaintiffs to 

Please review and agree to the terms of the Netscape SmartDownload software license agreementX 
 before downloading and using the software.XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
 

See A-11612.  The type size was smaller than the text immediately below and 

was not bold like the text immediately above, and the link was less visible 

against the gray background than it would have been against a white 

background.  See id. 

 The overall format of this web page resulted from REDACTED.  

IV. 

Summary of Argument 

 Defendants have the initial burden with respect to all issues related to 

their arbitration defense because they are the proponent of a agreement that they 

assert binds plaintiffs.  Because they seek specific performance, they also have 

the burden to show that any such agreement is not unconscionable. 

 As a matter of law, defendants cannot show that plaintiff Christopher 

Specht is bound by the SmartDownload License Agreement because he 

undisputedly had no connection to SmartDownload other than the fact that 

                                            
12  Plaintiffs do not concede that the portion of A-116 that shows a link to 
the SmartDownload License Agreement accurately reflects the gray 

 21

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



defendants intercepted communications between his web site and 

SmartDownload users while the users were "SmartDownloading" files from his 

site.  As a matter of law, deriving a benefit from SmartDownload itself is legally 

insufficient to bind him and defendants do not assert that he knowingly availed 

himself of the benefits of the SmartDownload License Agreement or its 

arbitration provision, nor would they have any basis for such an assertion.  Even 

if knowingly deriving a benefit from SmartDownload itself were legally 

sufficient, the undisputed facts show that Mr. Specht derived no benefit but only 

detriment from SmartDownload, and nothing even suggests that he knew that it 

was being used to download files from his web site. In any event, the "benefit" 

asserted by defendants, even if proven, would be too attenuated as a matter of 

law to serve as a ground to compel Mr. Specht to arbitrate. 

 As a matter of law, the remaining plaintiffs are not bound because 

defendants undisputedly provided SmartDownload without compelling actual 

assent to the terms that they now seek to enforce.  Moreover, they waived 

compliance by promiscuously distributing SmartDownload to the world at large 

without any license. 

                                                                                                                                    
highlighting behind that link as it appears on an actual computer monitor. 
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 Also as a matter of law, someone cannot bind himself to a agreement 

unless it objectively appears that he actually knew of the offer and intentionally 

accepted it. 

 As a matter of law, defendants cannot show that plaintiff Michael Fagan 

knew of or intentionally accepted the SmartDownload License Agreement.  

Defendants undisputedly permitted SmartDownload to be disseminated 

throughout the Internet without any license agreement in violation of user 

expectations and their own practices in connection with Communicator.  They 

have no factual basis to question Mr. Fagan's assertion that he obtained 

SmartDownload from an Internet shareware site that contained no notice of the 

existence of the SmartDownload License Agreement. 

 Defendants do not meet their initial burden of showing either that the 

remaining plaintiffs actually knew of the SmartDownload License Agreement 

or that they actually accepted it.  Defendants present no facts raising a genuine 

issue as to the remaining plaintiffs' documentary evidence that they had no such 

knowledge.  Even if inquiry notice could ever create an agreement where none 

existed, defendants' admission that they were ignorant of industry norms 

precludes them from ever meeting their initial burden.  Moreover, there is no 

genuine issue that defendants violated invariant industry norms and their own 

unbroken practice in their prior dealings with plaintiffs by failing to provide 
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unavoidable and unmistakeable notice of the SmartDownload License 

Agreement. 

 The issues in this action are beyond the scope of the arbitration clause in 

the Communicator License Agreement as a matter of law because defendants 

never identified any issue raised by plaintiffs' claims that was "related to" that 

license agreement. Plaintiffs have no complaint about anything Communicator 

does, either by itself or in connection with SmartDownload.  SmartDownload is 

as much a separate piece of software from Communicator as Communicator is 

from Windows.  The SmartDownload License Agreement contains a merger 

clause that precludes any application of the arbitration provision in the 

Communicator License Agreement. 

 This dispute is beyond the scope of the SmartDownload License 

Agreement as a matter of law because defendants never identified any issue 

raised by plaintiffs' claims that was "related to" that agreement. 

 This dispute is inarbitrable as a matter of law because it is based on a 

statute whose principal purpose is deterrence, as demonstrated by its liquidated 

damages provision. 

 The arbitration provision is unconscionable as a matter of law because it 

is contained in an adhesion contract, the plaintiffs did not knowingly enter into 

any agreement, the arbitration terms are unfairly and unduly biased in favor of 
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the defendants, and a significant purpose of a statute on which the plaintiffs' 

claim is based is deterrence. 

V. 

Argument 

A. Standard of Appellate Review

 Defendants have not appealed the District Court's determination that 

California law applies to the issue of contract formation.  Def. Mem. at xi, 39 n. 

77.13  The parties agree with the District Court that the scope of an arbitration 

clause subject to the Federal Arbitration Act is governed by federal law. A-945. 

 The proceedings below were in the nature of cross-motions for summary 

judgment (Def. Mem. at 59-60; Specht Docket No. 12 at pp. 2, 33) in which 

defendants, as the proponent of a contract to which they assert that plaintiffs 

were bound, had the initial burden.  Fed. R. Evid. 302; California Evidence 

Code § 500 (Attachment A hereto); Roddenberry v. Roddenberry, 51 Cal. Rptr. 

2d 907 at 919 (Cal. Ct. App. 1996).  Moreover, because defendants sought 

specific performance of a purported contract formed under the substantive law 

                                            
13  Defendants assert that the District Court erred in applying California 
law to their argument that Mr. Specht must arbitrate (Def. Mem. at 68 n.92), 
although they do not challenge the determination that California law applies 
to "the issue of contract formation."  A-940 at 947, also reported at Specht v. 
Netscape Communications Corp., 150 F. Supp. 2d 585 at 587 (S.D.N.Y. 
2001)); Def. Mem. at xi.  Moreover, the District Court found that the result is 
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of California, they also bore the initial burden of showing that the contract was 

not unconscionable.  Fed. R. Evid. 302; California Civil Code § 3391 

(Attachment B hereto); Quan v Kraseman, 191 P. 2d 16 at 16-17 (Cal. Ct. App. 

1948); Eichholtz v Nicoll, 151 P.2d 664 at 665-666 (Cal. Ct. App. 1944). 

 All legal issues are subject to de novo review. Goenaga v. March of 

Dimes Birth Defects Found., 51 F.3d 14 at 18 (2d Cir. 1995); see Celotex Corp. 

v. Catrett, 477 U.S. 317 at 322-325 (1986).  All evidentiary matter that was 

before the District Court was solely on paper and is in the appellate record, with 

the exception of a physical demonstration that the parties have omitted by 

agreement. 

 As defendants bear the initial burden, if they fail to make a substantive 

factual showing as to even one of the legally-required elements of contract 

formation, then summary judgment must be affirmed.  See Celotex Corp, 477 

U.S. at 322-325; Goenaga, 51 F.3d at 18.  Moreover, if they surmount that first 

hurdle but plaintiffs show that there is no genuine issue that a contract was not 

formed, then summary judgment must be affirmed.  Id.  Further, if these 

statutory claims are inarbitrable as a matter of law, summary judgment must be 

affirmed.  Finally, if defendants make no showing that the arbitration provision 

                                                                                                                                    
the same under federal law.  A-959. 
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is not unconscionable (or if plaintiffs show that there is no genuine issue that it 

is unconscionable), then summary judgment must be affirmed. 

 Where both parties seek summary judgment on the adequacy of notice 

and provide the court with copies of the documents on which the claim of notice 

is based, as occurred below, the court decides the issue as a matter of law. Lisee 

v. Alitalia-Linee Aeree Italiane, S.p.A., 370 F.2d 508 at 513-514, 513 n. 9 (2d 

Cir. 1966) (affirming summary judgment on issue of notice), aff'd by equally 

divided Court 390 U.S. 455 (1968), and abrogated on other gnds by Chan v. 

Korean Airlines, Ltd., 490 U.S. 122 (1989).  See also Holland v. Norweigian 

Cruise Lines, 765 F.Supp. 1000 at 1002 (N.D. Cal. 1990). 

 Viewing the facts in the light most favorable to defendants, summary 

judgment should be affirmed. 

B. Plaintiff Christopher Specht Did Not Bind Himself to Arbitrate

 The District Court found that Mr. Specht's connection to the 

SmartDownload License Agreement was, as a matter of law, too tenuous to 

compel him to arbitrate.  A-958-959. 

 The SmartDownload License Agreement does not, by its terms, apply to 

anybody unless he "click[s] the acceptance button14 or install[s] or us[es]" the 

software.  See A-107.  Mr. Specht did none of these things, and he has no 

                                            
14  There is none. 
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connection to any other plaintiff herein (A-172) and defendants do not dispute 

any of those facts.  Moreover, as a matter of law, his claim is not derivative of 

the claims of any SmartDownload users, as his claim is that defendants used 

SmartDownload to directly intercept his electronic communications.  A-39, 40, 

49-55.  His claim, by itself, satisfies all of the elements of the violation, whether 

or not defendants' acts simultaneously violated the rights of SmartDownload 

users who accessed Mr. Specht's files.  Id. 

 Defendants assert that Mr. Specht must arbitrate because, they say, he 

received a "direct benefit" from SmartDownload, because SmartDownload 

supposedly facilitated downloads from his web site and Mr. Specht supposedly 

got revenues as a "direct" result of downloads effected with SmartDownload.  

Def. Mem. at 66-69. 

 Defendants are wrong on both the law and the facts.  The type of 

"benefit" cited by defendants, even if proven, could not subject Mr. Specht's 

claims to the arbitration clause in the SmartDownload License Agreement.  It is 

only where a non-signatory knowingly avails himself of the benefits of the 

contract itself that contains an arbitration provision that he may be estopped and 

hence bound to arbitrate.  Thomson-CSF v. Am. Arbitration Ass’n., 64 F.3d 773 

at 779 (2d Cir. 1995) (the "indirect benefit which E&S asserts — and the district 

court implicitly adopts — is not the sort of benefit which this Court envisioned 
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as the basis for estopping a nonsignatory from avoiding arbitration."). Mr. 

Specht has never asserted any rights under the SmartDownload License 

Agreement and so has received no such benefit. 

 Similarly, under California law, the only case in which a non-party to an 

arbitration agreement will be bound to arbitrate, even where a benefit is 

conferred on the non-party as a result of the contract, is where there is "a 

preexisting relationship between the nonsignatory and one of the parties to the 

arbitration agreement . . ."  Contra Costa v. Kaiser Found. Health Plan, Inc., 54 

Cal. Rptr. 2d 628 at 631 (Cal. Ct. App. 1996). 

 Defendants' cases, Am. Bureau of Shipping v. Tencara Shipyard S.P.A., 

170 F.3d 349 (2d Cir. 1999), and Deloitte Noraudit A/S v. Deloitte Haskins & 

Sells, 9 F. 3d 1060 (2d Cir. 1993), merely hold that a non-signatory can be 

estopped if he knowingly received a direct benefit from the contract containing 

the arbitration clause or is sufficiently related to a bound party that it is fair to 

bind him. 

 Defendants cite no evidence either that Mr. Specht even knew anything at 

all about the SmartDownload License Agreement or that he availed himself of 

any of its benefits, directly or otherwise.  They have therefore failed to put the 

issue into play.  In fact, the only evidence on the question is his unchallenged 

testimony that he knew nothing about it.  A-172.  Nor do they even attempt to 
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show that he had any contractual relationship with any party to the 

SmartDownload License Agreement, and the undisputed evidence is that he did 

not.  Id. 

 Defendants argue that Mr. Specht received a direct benefit from 

SmartDownload itself because WhyWeb may eventually pay him money if a 

SmartDownload user contracts with WhyWeb for internet service.  However, 

even if knowingly deriving a direct benefit from SmartDownload itself were 

sufficient to estop him, defendants point to no actual evidence of any direct 

benefit to him from SmartDownload, and so they have again failed to move the 

ball onto the field.  They point to no evidence that he knew of the existence of 

SmartDownload, and his unchallenged testimony is that he did not.  Id.  They 

point to no evidence of actual revenues attributable to downloads effectuated 

with SmartDownload and, once again, the only evidence on the issue is that Mr. 

Specht got no such revenue.  A-439.  Moreover, defendants cite no evidence 

that he could have prevented visitors to his site from using SmartDownload for 

their downloads.  Finally, defendants cite nothing to show that anybody who 

downloaded files from Mr. Specht's site ever needed or used SmartDownload's 

ability to resume interrupted downloads.  Indeed, the WhyWeb files are so small 

that it is unlikely that that ability was ever used.  A-440.  And the only evidence 

in the record about whether SmartDownload actually functioned as advertised is 
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Mr. Kelly's testimony that it crashed his computer.  A-498-499.  Therefore, 

SmartDownload was not a benefit, but instead, because it spied on him, was 

only a detriment to Mr. Specht.15

C. Plaintiffs are Not Party to the SmartDownload License Agreement

1. Defendants Willingly Provided SmartDownload  
 Without Requiring Assent to Any License 

 Applying California law, the District Court found that, because 

defendants willingly provided SmartDownload without compelling an 

unambiguous manifestation of assent to the SmartDownload License 

Agreement, there was no contract.  A-951-955. 

 As set forth below, under California law, it is not sufficient to unilaterally 

assert that a transaction constitutes assent to an agreement. Instead, the 

proponent of the agreement must show that it actually did not proceed with the 

transaction until it had compelled an unambiguous manifestation of actual 

assent.  Defendants, however, undisputedly did not compel any plaintiff to 

unambiguously manifest actual assent.  Because SmartDownload provided 

defendants with advertising revenues (A-191-192, 506-508, 578-579) and 

                                            
15  Therefore, and because Constitutional due process and jury trial rights 
prevent Mr. Specht from being bound by any result in an arbitration to which 
he was not a party, he cannot be stayed even if any other plaintiff had agreed 
to arbitrate. See Specht Docket No 12 at pp. 29-32.  The District Court 
rejected defendants' stay argument as to Mr. Specht.  A-879. 
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covertly transmitted plaintiffs' private information to them, and because they 

encouraged its promiscuous distribution around the Internet unaccompanied by 

any mention of a license, it appears clear that defendants wanted to encourage 

Smartdownload use on any terms - even at the expense of foregoing any license 

protections.  Having failed to insist at the time, they cannot now be heard to 

insist that plaintiffs are bound. 

 California has had many occasions to consider the situation at bar, where 

a buyer indicates an interest in acquiring a product, and the seller provides that 

product while simultaneously insisting that buyer is bound by its "terms of 

sale."  The cases are clear that where the seller proceeds with the transaction 

even though it knows the buyer has not affirmatively assented, it will not later 

be heard to insist that there was a meeting of the minds on the terms it 

proposed.16

 A case in point is Transwestern Pipeline Co. v. Monsanto Co., 53 Cal. 

Rptr. 2d 887 at 892 (Cal. Ct. App. 1996).  There, over a course of years, 

Monsanto sold the plaintiff Transwestern an industrial compound known as 

Turbinol, insisting each time on its invoice that "we accept your order only on 

                                            
16  Although, for consistency, plaintiffs have adopted defendants' 
terminology in referring to the contracts as "licenses," plaintiffs assert that 
they are not license contracts but sale contracts.  See, e.g., SoftMan Prods. 
Co., LLC v. Adobe Sys. Inc., __ F.Supp.2d __, 2001 WL 1343955 at *4 (C.D. 
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the express condition that you assent to the terms [limiting Monsanto's liability] 

contained above and on the reverse side hereof, and your acceptance and receipt 

of the goods shipped hereunder shall constitute assent to such terms." (emphasis 

added).  The buyer, Transwestern, never affirmatively assented to the terms, but 

nonetheless kept the goods.  When litigation ensued, Monsanto claimed that 

Transwestern was bound to its terms by its acceptance of the goods.  The court 

disagreed, reasoning that Monsanto's willingness to proceed with the sales 

without any proof of Transwestern's agreement was fatal to its claims: 

[T]he seller cannot be heard to complain if it inserts a term in its 

acceptance which requires the buyer's assent and then does not enforce 

that requirement.  ‘If the seller truly does not want to be bound unless the 

buyer assents to its terms, it can protect itself by not shipping until it 

obtains that assent.’ 

53 Cal. Rptr.2d at 896 (emphasis added), citing Diamond Fruit Growers, Inc. v. 

Krack Corp., 794 F.2d 1440 at 1445 (9th Cir. 1986). 

 The Transwestern court based its decision largely on principles 

enunciated in U.C.C. Section 2-207 (Cal. U. Comm. Code Sect. 2207), which 

seeks to eliminate ambiguity from commercial transactions by requiring parties 

                                                                                                                                    
Cal. Oct. 19, 2001) and cases cited therein. 
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who wish to enforce certain terms to take the trouble to obtain the buyer's 

affirmative assent to such terms.  The Ninth Circuit's decision in Diamond Fruit 

Growers, supra, is directly in point, and was adopted by Transwestern as 

California law.  There, goods were shipped by defendant Metal-Matic, with the 

a form insisting that acceptance of the goods constituted acceptance of its 

proposed terms.   

"Metal-Matic, Inc.'s acceptance of purchaser's offer or its offer to 

purchaser is hereby expressly made conditional to purchaser's acceptance 

of the terms and provisions of the acknowledgment form."  

This statement and the disclaimer of liability were on the back of the 

acknowledgment form. However, printed at the bottom of the front of the 

form in bold-face capitals was the following statement: "SEE REVERSE 

SIDE FOR TERMS AND CONDITIONS OF SALE.” 

794 F.2d at 1441. 

 The Ninth Circuit refused to uphold Metal-Matic's claimed limitation on 

liability, holding that under the U.C.C. a seller cannot impose its terms on a 

buyer merely by providing him with a form agreement to which he never 

assents, and then insisting that keeping the goods constitutes assent: 

One of the principles underlying section 2-207 is neutrality. If 

possible, the section should be interpreted so as to give neither party 
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to a contract an advantage simply because it happened to send the 

first or in some cases the last form. . . . At common law, the 

offeree/counterofferor gets all of its terms simply because it fired 

the last shot in the exchange of forms. Section 2-207(3) does away 

with this result by giving neither party the terms it attempted to 

impose unilaterally on the other. . . . Application of section 2-207(3) 

is more equitable than giving one party it terms simply because it 

sent the last form. 

If we were to accept [offeree's] argument [that acceptance of goods 

and payment for them is equivalent to assent], we would reinstate to 

some extent the common law's last shot rule. . . . That result is 

avoided by requiring a specific and unequivocal expression of 

assent on the part of the offeror when the offeree conditions its 

acceptance on assent to additional or different terms. If the offeror 

does not give specific and unequivocal assent but the parties act as if 

they have a contract, the provisions of section 2-207(3) apply to fill 

in the terms of the contract. 

Id. at 1444, 1445 (internal citations omitted).  Accord Frank M. Booth, Inc. v. 

Reynolds Metals Co., 754 F. Supp. 1441 (E.D. Cal. 1991). 
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 In the present case, REDACTED.  That REDACTED indicates that 

obtaining assent was less important to them than ensuring the widest possible 

dissemination of SmartDownload.  In short, defendants' actions plainly 

demonstrate that they simply did not in fact condition the installation or use of 

SmartDownload on assent - that they were willing to proceed without assent 

and that they did so in tens of thousands, if not millions of cases.  Therefore, 

under Transwestern and Diamond Fruit Growers, there was no enforceable 

agreement to the terms set forth in the SmartDownload License Agreement.  

Given defendants' willingness to proceed without agreement, they are barred 

from insisting now that this Court create an agreement where none existed in 

fact. 

 Both Transwestern and Diamond Fruit Growers involve rules of general 

application and do not single out arbitration clauses for special negative 

treatment; therefore, their holdings do not conflict with the FAA.  Other courts 

have applied these general rules of law to void arbitration agrements, including 

the well-reasoned recent opinion in Klocek v. Gateway, Inc., 104 F. Supp. 2d 

1332 (D. Kan. 2000).  There, the plaintiff alleged that Gateway had induced him 

to purchase its computer with a false promise that it would thereafter provide 

technical support.  With the computer it shipped, Gateway included a four page, 

16 paragraph document which contained, among other things, an arbitration 
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clause.  When Gateway moved to enforce arbitration, the court denied the 

motion as Gateway could not provide any evidence that plaintiff had assented to 

the conditions it sought to unilaterally impose.  Relying on general U.C.C. 

principles, and noting that "express assent cannot be presumed by silence or 

mere failure to object," it was held that merely providing a form to a consumer 

does not mean that the consumer agreed with its terms: 

Gateway argues that plaintiff demonstrated acceptance of the arbitration 

provision by keeping the computer more than five days.  Although the 

Standard Terms purport to work that result, Gateway has not presented 

evidence that that plaintiff expressly agreed to those Standard Terms. 

 

Id. at 133.  

 Defendants place heavy reliance on Hill v. Gateway 2000, Inc., 105 F.3d 

1147 (7th Cir. ), (arbitration provision shipped with computer binding on buyer) 

and ProCD, Inc. v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996) (shrinkware 

license binding on buyer).  Those decisions both turn on a holding that U.C.C. 

Sect 2-207 does not apply where the parties exchanged only one form, and only 

applies where there is a classic "battle of the forms."  Indeed, the ProCD court 

stated: "Our case has only one form; UCC Sect. 2-207 is irrelevant."  Id. at 

1452. 
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 But that is not the law of California.  In Nat’l Controls, Inc. v. 

Commodore Bus. Mach., Inc., 209 Cal. Rptr. 636 (Cal. Ct. App. 1985), for 

example,  there was only one form proferred between the parties, that of the 

defendant Commodore, which purported to limit damages.  In such a case, 

Section 2-207 was held to be fully applicable, and Commodore's attempt to 

unilaterally impose its terms on the plaintiff National was rejected.  Accord 

Klocek, 104 F. Supp. 2d at 1339-40 (disagreeing with Hill and ProCD that 

Section 2-207 only applies in cases where there is only one form); Cal. U. Com. 

Code Sect 2207, comment 1 ("This section is intended to deal with two typical 

situations.  The one is the written confirmation, where an agreement has been 

reached either orally or by informal correspondence between the parties and is 

followed by one or both of the parties sending formal memoranda embodying 

the terms so far as agreed upon and adding terms not discussed."). (Emphasis 

added).17  See also Robert J. Morill, Contract Formation and the Shrinkwrap 

License: A Comment on ProCD, Inc. v. Zeidenberg, 32 New Eng. L. Rev. 513, 

537 (Winter 1998) (In deciding ProCD, "the court ignored some basic principles 

of contract law and warped others."). 

                                            
17  Hill also relied upon a presumption that a vendor is master of the offer; 
this too clashes with California law as enunciated in Transwestern and the 
other authorities cited above. 
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 Cases such as Hill and Brower v. Gateway 2000, 676 N.Y.S.2d 569 

(N.Y. App. Div. 1998), also relied upon by defendants, are also factually 

distinguishable from the present situation.  In Hill and Brower, the consumer 

was given time to examine the product, use it and discover any patent defects; if 

he discovered something wrong with the product, he could return it.  In contrast, 

here, defendants did not offer any users' "grace period," nor could 

SmartDownload users have discovered defendants' scheme to spy on their 

activities during any such period.  Nor was there evidence in those cases that the 

merchant had practicable means of not proceeding until the consumers assented 

to the desired terms. 

 Thus, defendants' authorities are both factually and legally inapposite.  

Defendants simply have no basis to deny that they encouraged consumers to 

install and use SmartDownload without requiring affirmative assent to the 

SmartDownload License Agreement.  See Arizona Retail Sys., Inc. v. Software 

Link, Inc., 831 F. Supp. 759 at 766 (D. Ariz. 1993) ("the seller can protect itself 

by not shipping until it obtains assent to those terms it considers essential.").  

See also Davis v. Blue Cross of Northern California, 600 P.2d 1060 at 1067 

(Cal. 1979); Step-Saver Data Sys., Inc. v. Wyse Tech., 939 F.2d 91 at 104 (3rd 

Cir. 1991). 
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 For similar reasons, defendants have waived any rights they might have 

had to enforce arbitration.  A waiver of an asserted right may occur (1) by an 

intentional relinquishment or (2) as "the result of an act which, according to its 

natural import, is so inconsistent with an intent to enforce the right as to induce 

a reasonable belief that such right has been relinquished."  See Rheem Mfg. Co. 

v. United States, 371 P.2d 578 (1962); Alta Cal. Reg’l Ctr. v. Fremont Indem. 

Co., 25 Cal. App. 4th 455 (Cal. Ct. App. 1994), overruled on other grounds, 900 

P.2d 619 (Cal. 1995).  As set forth above, defendants permitted the mass, 

promiscuous distribution of SmartDownload unaccompanied by a license.  That 

act can only reasonably signify that they waived any right to enforce any such 

license. 

 2. There Was No Offer 

 The District Court also found that, because no offer was communicated, 

there was no contract.  A-955-957. 

 As noted by the District Court, an apparent manifestation of assent must 

be "unequivocally referable to the promise."  A-941.  That is the law in 

California.  In California, even acts objectively appearing to manifest actual 

assent will not give rise to a contract if the offeree never actually received the 

offer, even if the offeree was negligent in failing to receive the offer.  Am Bldg. 

Maint. Co. v. Indemnity Ins. Co., 7 P.2d 305 at 308 (Cal. 1932). 
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 Similarly, in Los Angeles Inv. Co. v. Home Sav. Bank, 182 P. 293 at 298 

(Cal. 1919), a statement in a bank passbook purporting to limit the bank's 

liability was not binding because it was not actually called to the attention of the 

depositor: 

[I]t is evident that the statement comes in the category of 'traps for 

the unwary,' and before such statement can be given effect as a 

contract binding upon the depositor and changing in a substantial 

particular the relation which presumably he thought he was 

entering into, it must appear affirmatively that he consented and 

agreed to it either by being required to sign it or by having his 

attention particularly called to it. It is not sufficient merely that it 

appear in the front of the pass-book. 

*** 

In order for the bank to avail itself of the statement as a contract 

made by the plaintiff, it was necessary for the bank to prove that 

the statement had been called to the attention of some responsible 

officer of the company. Without this it cannot be fairly said that it 

was accepted or consented to by the company, and nothing of this 

sort appears. 

(Citations omitted) 

 41

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



See also Allstate Ins. Co. v. Reeves, 136 Cal. Rptr. 159 at 161-163, (Cal. App. 

Ct. 1977); Commercial Factors Corp. v. Kurtzman Bros., 280 P.2d 146 (Cal. Ct. 

App. 1955); 1 Witkin, Summary of Cal. Law (9th Ed. 1987) Contracts, § 124, p. 

148, § 187, p. 199; § 188, p. 200 (citing Rest.2d, Contracts § 23; § 23, Comment 

d; Rest.2d, Contracts §§ 22, 128; 1 Corbin §§ 59, 60.). 

 In short, under California law, to be effective to form a contract, an 

apparent manifestation of assent by a plaintiff must appear to have been made in 

reference to an offer of which it appears he was actually aware.  Part of 

defendants' initial burden, therefore, was to show that plaintiffs had actual 

knowledge of the offer of the SmartDownload License Agreement. 

  a. Defendants Have Not Met and  
   Could Not Meet Their Burden 

 Defendants never adduced even a scintilla of affirmative evidence that 

any plaintiff actually saw the sole, hidden reference to the SmartDownload 

License Agreement, and so defendants' argument necessarily fails to raise a 

triable jury issue.  Instead, defendants limited their efforts to attempting to 

persuade plaintiffs to mitigate their unequivocal, sworn assertions in their 

respective affidavits that they "never saw any reference to . . . any license 

agreement for SmartDownload."  A-158, 184, 198, 212; see Def. Mem. at 60-

62. 
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 In this, defendants met with almost no success.  Defendants concede that 

Mr. Kelly in no way wavered in his assertion that he did not see the link.  Def. 

Mem. at 60 n.87.  Defendant have never asserted, or showed any evidence, that 

Mr. Fagan, who got SmartDownload from a shareware site, actually saw the 

link to the SmartDownload License Agreement on Netscape's web site. 

 Mr. Gibson never retreated an inch from his assertion that he never saw 

the reference to the SmartDownload License Agreement.  He conceded that, 

even though his "screen shot" (A-200) was made using Internet Explorer, there 

might be a 25% chance that he was using Communicator when he visited the 

SmartDownload Communicator web page.  A-372 at page 89:12-20.   However, 

he also testified that the page appears the same in each browser, and he testified 

with absolute certainty that, whichever browser he used, he unequivocally did 

not scroll down past the bottom of the visible screen. A-372 at page 90:11-

91:21. 

 And the unchallenged evidence proves that he is correct; the web page 

itself looks virtually identical, with the link to the SmartDownload License 

Agreement hidden under the bottom of the visible screen, and with the invisible 

portion de-emphasized by the format and content of the screen that plaintiffs 

saw, whether one uses Communicator, Internet Explorer, or the AOL browser.  

A-159, 186, 214.  Since defendants do not and cannot dispute his assertion that 
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he did not scroll down, there is no genuine issue; he could not possibly have 

seen the link to the SmartDownload License Agreement.18

 Mr. Gruber is in the same boat as Mr. Gibson, except that he admitted 

that he was certain that he did not use the AOL browser shown in his affidavit 

when he visited the SmartDownload Communicator web page.  A-159; A-338 

at pages 96:9-97:6.  However, like Mr. Gibson, Mr. Gruber correctly testified 

that the presentation of the page is the same whichever browser he used and that 

he unequivocally did not scroll down.  A-339 at page 98:9-99:10; A-159, 186, 

214.  Since defendants offer nothing that affirmatively rebuts these facts, there 

is no genuine issue that Mr. Gruber could not possibly have actually seen the 

link to the SmartDownload License Agreement. 

 Ms. Weindorf twice affirmatively testified at her deposition that she did 

not recall ever seeing the link. A-383 at page 67:10-21; A-384 at pages 69:24-

70:7.  Plaintiffs assert that, where defendants had the initial burden and did not 

meet it, and Ms. Weindorf's affidavit unequivocally stated that she did not see 

the reference, the mere fact that she ultimately succumbed to a scintilla of 

                                            
18  Although defendants assert that the information shown by the browser 
window depends on several factors, they offer no evidence that any of these 
factors indicate that any of these plaintiffs actually saw the link.  Def. Mem. 
at 62. 

 44

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



uncertainty at the end of a long and probing examination does not raise a jury 

question but merely a metaphysical one.19

 Even if California law were otherwise and held that an offer could ever 

effectively be communicated by mere inquiry notice, defendants' own testimony 

affirmatively demonstrates that they have not met (and, indeed, could never 

meet) their initial burden of showing any such "implied offer."  Defendants have 

admitted that REDACTED. 

 Moreover, even if defendants' burden could be shifted to plaintiffs to 

disprove their receipt, by inquiry notice, of an implied offer, plaintiffs' 

unrebutted evidence conclusively disproves any such offer.  REDACTED.  

Perhaps because the Internet makes it so easy to redistribute software, software 

publishers distributing licensed software on the Internet invariably protect it 

with click-wrap.  A-314-315 at pp. 53-57; see also A-501-503. 

 Where software distributed through the Internet is subject to a license 

agreement, the software publisher invariably, by means of click-wrap, 

unavoidably and unmistakeably 

• notifies the prospective user that the software is subject to a 

license; 

                                            
19  Mere "metaphysical doubt" is insufficient to create a genuine issue.  
Matsushita Elec. Indus. Co.. v. Zenith Radio Corp., 475 U.S. 574 at 586 
(1986). 
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• notifies the prospective user of precisely what act will constitute 

assent; 

• designates, for signifying assent, an act that means, and only 

means, "I agree"; and 

• physically prevents the user from using the software unless he 

performs the designated unambiguous act. 

A-314-315 at pp. 53-57; A-194; see also A-501-503. 

 REDACTED 

 Indeed, defendants' failure to follow REDACTED and industry norms 

could only reasonably and objectively be taken to affirmatively signify either 

that there was no license for SmartDownload or that, if there were a license, 

assent thereto was not a condition of use. 

 Defendants' admission that plaintiffs are "sophisticated Internet surfers" 

(Def. Mem. at 63-64) does not help their argument but instead substantiates 

plaintiffs' assertion that they were not bound.  If  sophisticated Internet surfers 

believe that they are not bound, then that is strong evidence that defendants' 

conduct was unreasonable at best. 

  b. Terms of Use of Web Sites are Irrelevant 

 Defendants' argument about how certain web sites present their terms of 

web site use (Def. Mem. at 54-57) is off the mark for at least three reasons.  
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First, this action does not concern the terms of use of a web site but a software 

license agreement for software distributed through the Internet, and this Court 

does not broadly legislate but only decides the facts before it.20  Because the 

Internet comprises many types of commerce and modes of information 

exchange, there is no monolithic "Internet industry" in the online world (Def. 

Mem. at 54) any more than there is a "commerce industry" in the nonline world.  

Second, defendants make no showing that notice of the terms of use of web 

sites is always presented unavoidably and unmistakeably, as it is for software 

that is subject to a license and distributed through the Internet.  In fact, from the 

examples that they cite, it appears that the norm for terms of use of web sites is 

that notice is customarily inconspicuous.  See Def. Mem. at 55-57.  Third, 

defendants cite no authority in which inconspicuously-noticed terms of use on a 

web site have ever been found to be binding in and of themselves.21

                                            
20  Moreover, because defendants never raised this argument below, no 
discovery on it was taken. 
21  Register.com, Inc. v. Verio, Inc., 126 F. Supp. 2d 238 (S.D.N.Y. 2000) 
does not help defendants.  Verio, Inc. admitted that it was aware of the terms 
of use.  126 F. Supp. 2d at 248.  Pollstar v. Gigmania Ltd., CIV-F-00-5671, 
2000 WL 33266437 (E.D. Cal. Oct. 17, 2000) merely denied a motion to 
dismiss for failure to state a claim and expressed doubt whether the browse-
wrap contract would be enforced. 
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  c. Case Law About Web Site Terms of Use  
   Demonstrates the Inadequacy of Defendants' Notice 

 Even if one were to assume that assenting to a license agreement for 

software distributed through the Internet is like assenting to terms for the use of 

a web site, and even if the standard for notice concerning a license agreement 

for software distributed through the Internet were not unavoidable and 

unmistakeable notice, defendants' notice of the SmartDownload License 

Agreement would fall far short. 

 In Ticketmaster Corp. v. Tickets.Com, Inc., No. CV 99-7654, 2000 WL 

525390 (C.D. Cal. March 27, 2000), Ticketmaster sued Tickets contending, 

among other things, that Tickets had violated Ticketmaster's terms of use 

located on the home page of Ticketmaster's web site by "deep linking," i.e., by 

providing links to pages within Ticketmaster's web site. Tickets moved to 

dismiss, asserting that it was not bound by the terms of use.  The Central 

District distinguished "shrink-wrap" cases on the grounds that shrink-wrap 

agreements are "open and obvious and in fact hard to miss."  Ticketmaster 

Corp. 2000 WL 525390 at *3.  It found that  

[m]any web sites make you click on "agree" to the terms and 

conditions before going on, but Ticketmaster does not. Further, the 

terms and conditions are set forth so that the customer needs to 

scroll down the home page to find and read them. Many customers 
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instead are likely to proceed to the event page of interest rather 

than reading the "small print." It cannot be said that merely putting 

the terms and conditions in this fashion necessarily creates a 

contract with any one using the web site. 

Id.  Accordingly, the court granted the motion to dismiss.  Id.  While it also 

granted leave to amend "in case there are facts showing Tickets' knowledge of 

them plus facts showing implied agreement to them," (id.), in this case, the 

parties had completed discovery as to the relevant facts, and defendants have 

shown neither actual knowledge of an offer nor anything implying that plaintiffs 

actually agreed. 

 In Federal Trade Com’n v. The Crescent Pub. Group, Inc., No. 00 CIV. 

6315, 2001 WL 128444 (S.D.N.Y. Feb 16, 2001), the Southern District granted 

mandatory injunctive relief that, as shown by the docket in that case, had been 

vigorously opposed by the defendants, and ordered them, among other things, to 

conform to a set of guidelines for disclosure on their web sites of the material 

terms of their services in order to avoid deception. Among other things, it held 

that disclosures must be "unavoidable" and "clear and conspicuous," and must 

"assume that consumers do not read an entire Web site, just as they do not read 

every word on a printed page."  Federal Trade Com’n, 2001 WL 128444 at *2-

3.  It held that "[w]hether a disclosure meets this standard is measured by its 
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performance - that is, how a reasonable consumer actually perceives and 

understands the disclosure within the context of the entire ad. The key is the 

overall net impression of the disclosure . . . "  Id. 

 These rules were taken directly from the FTC's published guidelines 

about how web sites must present their terms of use to avoid deception. "Dot-

Com Disclosures" available as HTML at 

http://www.ftc.gov/bcp/conline/pubs/buspubs/dotcom/index.html and as a PDF 

file at http://www.ftc.gov/bcp/conline/pubs/buspubs/dotcom/index.pdf.  Dot-

Com Disclosures was unanimously approved by the Commission.  FTC Press 

Release, available at http://www.ftc.gov/opa/2000/05/dotcom.htm. 

 The SmartDownload Communicator web page violated virtually every 

guideline set forth in the FTC case and Dot-Com Disclosures.  By way of 

example only, defendants placed the reference to the SmartDownload License 

Agreement on a different screen from the screen from which visitors obtained 

SmartDownload.  A-159, 186, 200, 214.  The text and visual cues did not 

encourage visitors to scroll down despite the fact that it was necessary for them 

to do so in order to see the link to the license.  Id.  Neither the placement, 

format, nor content of the link to the license conveyed its importance.  Id.; A-

116. REDACTED 
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 3. There Was No Assent 

 The District Court also found that, because no acceptance was intended, 

there was no contract.  A-955-957. 

 Under California law, an offeree cannot be bound to a contract unless his 

acts objectively manifest an actual intent to be bound.  California Civil Code 

Section 1550 ("Essential Elements") provides, in pertinent part: "It is essential 

to the existence of a contract that there should be: 1. Parties capable of 

contracting; [and] 2. Their consent . . . .  Section 1565 ("Essentials of consent") 

provides, in pertinent part, that "The consent of the parties to a contract must be 

. . . [c]ommunicated by each to the other."  Section 1581 ("Communication;  

consent") provides that "Consent can be communicated with effect, only by 

some act or omission of the party contracting, by which he intends to 

communicate it, or which necessarily tends to such communication." Section 

1621 ("Implied contract defined") provides that "An implied contract is one, the 

existence and terms of which are manifested by conduct."  See also California 

Commercial Code section 2207(3)22. 

                                            
22  "Conduct by both parties which recognizes the existence of a contract 
is sufficient to establish a contract for sale although the writings of the parties 
do not otherwise establish a contract.  In such case the terms of the particular 
contract consist of those terms on which the writings of the parties agree, 
together with any supplementary terms incorporated under any other 
provisions of this code." 
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 Under California law, a person cannot implicitly bind himself to a 

contract unless it appears from the objective facts that he actually intended to be 

bound, i.e., unless it objectively appears that minds actually met: 

[t]he distinction between express and implied in fact contracts relates 

only to the manifestation of assent; both types are based upon the 

expressed or apparent intention of the parties.  ‘The true implied contract, 

then, consists of obligations arising from a mutual agreement and intent 

to promise where the agreement and promise have not been expressed in 

words.’ 

Nat'l Union Fire Ins. Co. v. Showa Shipping Co., 166 F.3d 343, Nos. 97-16374, 

97-16375, 1999 WL 23134 at *2-3 (9th Cir. 1999)23 (quoting from 1 Witkin, 

Summary of California Law, Contracts § 11, at 46 (9th ed.1987)).24

 In short, in California, a person cannot assent to a contract unless that 

appears to have been his actual intent. 

 Under general principles of contract law and California law, conduct will 

not constitute assent if it was objectively unreasonable for the offeror to infer 

assent under the circumstances. 1 Samuel Williston & Richard A. Lord, A 

                                            
23  This is an unpublished opinion, reported in F.3d only in the Table of 
Decisions Without Reported Opinions. 
24  Witkin's Summary of California contract law is frequently recognized 
as authoritative by the Supreme Court of California.  See, e.g., Asmus v. 
Pacific Bell, 999 P.2d 71 at 75, 78, 96 (Cal. 2000). 
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Treatise on the Law of Contracts § 4:13 (4th Ed. 1990); see Windsor Mills, Inc. 

v. Collins & Aikman Corp., 101 Cal. Rptr. 347 (Cal. Ct. App. 1972). 

 Whether an act implies actual intent to assent depends on circumstances 

such as the course of dealing between the parties, usage of trade, and course of 

performance.  Nat'l Union, 1999 WL at *3; see also Restatement (Second) of 

Contracts § 4, cmt. a (1982).  For example, Cedars Sinai Med. Ctr. v. Mid-West 

Nat'l Life Ins. Co., 118 F. Supp. 2d 1002, 1008-1009 (C.D. Cal. 2000) granted 

summary judgment against the plaintiff on a claim of a breach of an oral 

contract because, in the medical insurance industry, an insurer's verification to a 

healthcare provider that an insured is covered is not understood to give rise to a 

contract. 

 To be effective to form a contract, a manifestation of assent by a plaintiff 

must have been made in reference to an offer of which it appears he was 

actually aware.  See Part V.C.2., above.  Defendants' initial burden, therefore, 

was to show that plaintiffs' objective acts manifested an actual intent to assent 

thereto.  Because defendants never made any showing that plaintiffs were aware 

of their offer and because plaintiffs have shown that they were not, defendants 

cannot show that, in downloading and installing SmartDownload, plaintiffs did 

so in reference to (i.e., as an acceptance of) any offer by defendants.  Plaintiffs' 

undisputed evidence is that they did not.  A-158, 184, 198, 212. 
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 4. Defendants' Cases are Not On Point 

 The decisions on which defendants rely are not on point. 

 ProCD, Inc. v. Zeidenberg, involved software bought in a box in a store.  

86 F.3d at 1450.  The box had a notation on the outside that use of the software 

was subject to the license on the inside.  Id.  The license also appeared on the 

user's screen, and the user had to expressly agree to it, each time that he started 

the program. 86 F.3d at 1450, 1452.  The license was also included in the 

software manual and on the CD-ROM for the software.  Id.  ProCD simply held 

that these facts were "sufficient to show agreement" within the meaning of § 2-

204(1) of Wisconsin's UCC.  Id.  No such facts are present here. 

 In Hill v. Gateway 2000, Inc., the plaintiffs conceded that they knew of 

the contract that contained the arbitration provision, and argued only that the 

arbitration provision itself was not conspicuous within the body of the contract.  

105 F.3d at 1148.  The Seventh Circuit noted that the United States Supreme 

Court had held that any state laws that required an arbitration provision to be 

conspicuous within the contract were pre-empted by the Federal Arbitration 

Act.  Id.  In this case , the indisputable fact is that plaintiffs were never even 

aware of the existence of the SmartDownload License Agreement. 

 Both ProCD and Hill were premised on the doctrine that the vendor is the 

master of his offer. ProCD, 86 F.3d at 1452; Hill, 105 F.3d at 1149.  The law is 
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otherwise in California, where the seller cannot bind the buyer by providing the 

goods while simply asserting that acceptance of the goods constitutes 

acceptance of the seller's terms.  See Part V.C.1., above. 

 Moreover, both ProCD and Hill were premised on the concept that, in 

each case, the means chosen by the vendor to bind the buyer to the terms was 

efficient under the circumstances and provided the most objective method of 

manifesting assent and proving the terms.  ProCD, 86 F.3d at 1450-1452 

(inefficient to require the entire software license to be printed in tiny type on the 

outside of the box); Hill, 105 F.3d at 1149 (inefficient and grist for litigation to 

require the telephone computer salesperson taking the order to read the contract 

to the customer).  Such is not the case here, where defendants would have 

prospective users of their software scour the Internet looking for a license that 

might or might not exist, instead of providing the simple, objectively-verifiable, 

unambiguous method of manifesting offer and assent that is the industry 

standard.  Defendants' position, if validated, would be grist for the litigation 

mill, and this case is a good example. 

 California State Auto Ass'n Inter-Ins. Bureau v. Barrett Garages, Inc., 64 

Cal. Rptr 699 (Ct. App. 1967) helps plaintiffs, not defendants.  The plaintiff in 

Barrett had waived any challenge to the due execution of the contract at issue (a 

bailment claim check).  64 Cal. Rptr at 701-702.  Moreover, the plaintiff 
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admitted that he actually received in hand the bailment claim check containing 

the liability limitation.  Id.  Despite these facts, Barrett held that the plaintiff 

could still challenge the existence of the contract on the ground that he was not 

reasonably on notice that the document was a contract.   64 Cal. Rptr at 701-

702.  That question turned on his prudence, what an "average man" would do, 

and his familiarity with the usual practice under the circumstances.  64 Cal. Rptr 

at 702-703.  If a prudent man would have known that he was entering into a 

contract under the circumstances, that would imply that the plaintiff actually 

knew.  See id.  Here, plaintiffs directly challenge the due execution of the 

contract, never physically received it, and have demonstrated that they acted 

prudently and that defendants did not. 

 Similarly, in King v. Larsen Realty, Inc., 175 Cal. Rptr 226 (Ct. App. 

1981), there was no dispute that the party opposing arbitration knew that he was 

entering into a contract at the time that he did so, and had in fact read and 

assented to the contract, and there was no dispute that the contract expressly 

incorporated by reference a manual containing an arbitration provision.  175 

Cal. Rptr at 228-229. 

 Cal. Civ. Code § 1589 has no application here, as that section only 

applies to the assignment of contracts. 
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 In Brower v. Gateway 2000, the plaintiffs claimed breach of contract, 

among other things.  676 N.Y.S.2d at 570.  The issue in Brower was not 

whether there was a contract but when it had been formed.  676 N.Y.S.2d at 

571.  The plaintiffs asserted that the contract was formed upon the telephone 

order for the computer and that terms enclosed with the computer (including an 

arbitration provision) were additional terms under UCC 2-207 to which the 

plaintiffs had not agreed.  Id.  The defendants asserted that no contract was 

formed until the lapse of the 30-day trial period.  Id. Brower held that UCC 2-

207 does not apply where there is but a single form and that, as in Hill v. 

Gateway, the only alternative - having the salesperson read the contract to the 

prospective customer over the phone - was unworkable.  676 N.Y.S.2d at 571-

572.  However, the law in California is that UCC 2-207 applies even where 

there is but one form.  See Part V.C.1., above.  And, unlike a telephone sale of a 

computer, it is easy to secure assent to a contract for software distributed online 

- so easy in fact that click-wrap is the industry norm.  See Part III.B., above. 

 In Powers v. Dickson, Carlson & Campillo, 63 Cal.Rptr.2d 261 (Ct. App. 

1997) the arbitration provision was contained in a purchase agreement for a $2 

million home, and the plaintiffs had signed it while represented by counsel.  63 

Cal.Rptr.2d at 263.  In M.A. Mortensen v. Timberline Software Corp., 970 P.2d 

803 (Wash. Ct. App. 1999), aff'd, 990 P.2d 305 (2000), the entire license 
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contract was printed on the outside of the box containing the software and 

promiently stated that use would constitute assent.  970 P.2d at 806.  In 1-A 

Equip. Co. v. Icode, Inc., No. 0057CV467, 2000 WL 33281687 (Mass. Dist. Ct. 

Nov. 17, 2000), the license was printed on a sealed envelope containing the 

software and conspicuously stated that opening the envelope constituted assent.  

Id. at *1. 

D. This Dispute is Beyond the Scope of the Arbitration Provisions 

 The District Court Decision held that the Communicator License 

Agreement, to which each plaintiff admitedly bound himself, was  

a separate contract governing a separate transaction;  it makes no mention 

of SmartDownload.  Plaintiffs' allegations involve an aspect of 

SmartDownload that allegedly transmits private information about 

Plaintiffs' online activities to Defendants.  These claims do not implicate 

Communicator or Navigator any more than they implicate the use of 

other software on Plaintiffs' computers.  Resolution of this dispute does 

not require interpretation of the parties' rights or obligations under the 

license agreement for Netscape Communicator and Navigator.  

Defendants were free to craft broader language for the Communicator / 

Navigator license, explicitly making later applications such as 

SmartDownload subject to that click-wrap agreement.  They did not do 
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so.  Therefore, I reject Defendants' argument that the arbitration clauses 

in the Communicator and Navigator license agreements mandate 

arbitration of this dispute.  

A-956-957.  Because it found that plaintiffs were not bound by the 

SmartDownload License Agreement, it did not reach plaintiffs' assertion that the 

dispute fell outside of the scope of the arbitration provision in that contract.25

 Under the Federal Arbitration Act ("FAA"), a party can never be required 

to arbitrate any dispute that is beyond the scope of the arbitration agreement.  

See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 at 62 (1995); 

Volt Info. Sci. v. Bd. of Tr. of Leland Stanford Junior Univ., 489 U.S. 468 at 

478-479 (1989); Leadertex, Inc. v. Morganton Dyeing & Finishing Corp., 67 

F.3d 20 at 28 (2d Cir. 1995).  The FAA was designed "to make arbitration 

agreements as enforceable as other contracts, but not more so."  Volt, 489 U.S. 

at 478. 

 Each arbitration clause is limited to disputes "relating to this Agreement."  

Where an agreement provides for arbitration of all disputes "relating to this 

Agreement," if a dispute presents "no question involving construction of the 

contract, and no questions in respect of the parties' rights and obligations under 

                                            
25  Plaintiffs preserved this issue at Specht Docket No. 30 at pp. 8-10, and 
at Specht Docket No. 34 at pp. 1-2. 
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it, [then the dispute is] beyond the scope of the arbitration agreement."  Collins 

& Aikman Prods. Co. v. Bld. Sys., Inc., 58 F.3d 16 at 20-23 (2d Cir. 1995) 

(denying arbitration of claims beyond the scope); accord, Old Dutch Farms, Inc. 

v. Milk Drivers & Dairy Employees Local Union 584, 359 F.2d 598 at 601 (2d 

Cir. 1966) ("This action . . . [is not] based on an alleged breach of contract and 

neither invokes nor needs to invoke the contract.") (same); see Ford v. Nylcare 

Health Plans, 141 F.3d 243 at 250-251 (5th Cir. 1998) (same); Hill's Pet 

Nutrition, Inc. v. Fru-Con Const. Corp., 101 F.3d 63 at 65 (7th Cir. 1996) 

(Easterbrook, J) (same); Leadertex, 67 F.3d at 27-29; Collins, 58 F.3d at 20-22 

(same). 

 In short, as a matter of law, an arbitration provision that reaches "all 

disputes relating to this agreement" only reaches disputes that somehow relate 

to the agreement.  It is insufficient as a matter of law that the dispute merely 

relates to the subject matter of the agreement if it does not relate to the 

agreement itself. 

 For example, in Collins, Collins' sales agent sought arbitration of its 

claims that Collins had fraudulently stolen private information from it in order 

to move the sales function "in house" in order to then terminate the agency 

agreement.  The agency agreement contained a clause providing for arbitration 

of all disputes "relating to this agreement." Nonetheless, arbitration was denied 

 60

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



as to all claims alleging Collins' theft of information, even though the dispute 

related to the agency relationship that was the subject matter of the agency 

agreement. 58 F.3d at 18-23. 

 Hill's Pet Nutrition denied arbitration as to claims of cost overruns in a 

construction project. The construction agreement provided for arbitration of all 

disputes "relating to this Agreement," but it "did not contain details for any 

plant's construction or specify the benchmarks by which 'success' was to be 

established," and there was nothing in the agreement that defined "costs."  101 

F.3d at 66.  In other words, even though the dispute related to the construction 

(i.e., to the subject matter of the construction agreement), it was outside of the 

scope because it did not relate to the agreement itself. 

 In Telecom Italia, SPA v. Wholesale Telecom Corp., 248 F.3d 1109 

(11th Cir. 2001), a telecommunications reseller entered into a agreement to 

purchase telecommunications services from a telecommunications services 

provider.  248 F.3d at 1111.  Also, in order to comply with telecommunications 

regulations applicable to that agreement, the reseller entered into another 

agreement to lease telecommunications equipment from a subsidiary of the 

telecommunications services provider.  Id. The agreement with the subsidiary 

had a "relating to" arbitration clause.  Id.  That arbitration clause, however, was 

held not to extend to a claim by the reseller that the subsidiary had tortiously 
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interfered with the reseller's agreement with the parent.  248 F.3d at 1114-1117. 

The reason was that the claimed tortious interference was not "an immediate, 

foreseeable result of the performance of contractual duties" under the agreement 

between the reseller and the subsidiary, and so it did not "relate to" that 

agreement.  248 F.3d at 1116. 

 The claims in these cases were held to be non-arbitrable because they did 

not relate to the agreements containing the arbitration provision.  That is 

precisely the situation in this case, where plaintiffs' claim "[is not] based on an 

alleged breach of contract and neither invokes nor needs to invoke the contract." 

Old Dutch Farms, Inc., 359 F.2d at 601.  The claims do not present any question 

involving construction of either License Agreement or any question in respect 

of the parties' rights or obligations thereunder.  Therefore, as a matter of law, 

plaintiffs' claims are entirely beyond the scope of the arbitration clause in those 

License Agreements. 

 At oral argument, the District Court asked the parties to brief the question 

of what specific issues raised by plaintiffs' claims were within the scope of the 

arbitration provisions.  A-879-880.  Plaintiffs responded, at Specht Docket No. 

30 at pp. 1-5, 8-10, and at Specht Docket No. 34 at pp. 1-4, that defendants had 

never specifically identified any disputes that "related to" either License 

Agreement itself as opposed to Communicator or SmartDownload themselves.  
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Defendants never raised in the District Court the argument that they now assert 

at Def. Mem. at 37 n. 75.  Plaintiffs submit that defendants have failed to 

preserve that argument for appeal. 

 1. No Issue Herein Relates to the 
  Communicator License Agreement 

 Defendants have never identified any issue in these actions that "relates 

to" the Communicator License Agreement.  That disposes of their argument as a 

matter of law. 

 Instead, what defendants have done is to rewrite the arbitration provision 

in the Communicator License Agreement, asserting that it covers "all claims 

that 'touch matters' relating to the agreement."  Def. Mem. at 35.  They then 

argue that, since Communicator relates to the agreement and, they say, 

plaintiffs' claims touch on Communicator, therefore the Communicator 

arbitration provision covers this dispute.  Def. Mem. at 30-33. 

 They are wrong on both counts.  First, they misconstrue the scope of the 

arbitration clause.  "All disputes relating to this agreement" does not mean "all 

disputes touching matters relating to this agreement," and defendants' cases do 

not say that it does.  See cases cited at Def. Mem. at 35 nn. 73, 74.  Those cases 

simply say that "relating to" an agreement means "touching matters covered by" 

the agreement.  Id. 
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 Defendants could easily have included broader language that would reach 

all disputes relating to Communicator, but they chose not to do so.  See iPIX 

license agreement, A-911 at 915, ¶ 11 (dispute resolution provision covering 

disputes "related to the License Agreement, the SOFTWARE or the 

PROGRAM or other matters related thereto . . ." (emphasis in original)).  

Having failed to do so, they cannot retroactively rewrite that contract to fit their 

present circumstances. 

 Second, even if the dispute-resolution provision in the Communicator 

License Agreement covered "all disputes relating to Communicator," and were 

not limited to "disputes relating to [the Communicator License Agreement 

itself]," plaintiffs' complaint is about what SmartDownload does, and not at all 

about what Communicator does.  Compare Def. Mem. at 30-34.   The 

Complaint could not be clearer.  See A-38-57 at ¶¶ 2, 8, 33, 34-40, 48, 58-60. 

 Defendants assert that SmartDownload works "in tandem" with 

Communicator in downloading files (Def. Mem. at 30-34), but they provide no 

support, citing only to plaintiffs' Complaint.  Plaintiffs' Complaint, however, 

says the exact opposite.  A-47 at ¶ 34 (alleging that, after SmartDownload is 

installed, it "assumes from Communicator the task of downloading various 

files").  Even if SmartDownload did work with Communicator in downloading 

files, plaintiffs do not complain about the fact that SmartDownload downloads 
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files but that it transmits information about their file downloads to defendants.  

A-38-57 at ¶¶ 2, 8, 33, 34-40, 48, 58-60.  Plaintiffs do not contend that 

Communicator eavesdrops on their electronic communications under any 

circumstances.  Their only complaint is that SmartDownload does.  Id. 

 Nor do plaintiffs complain about Communicator's creation of a "cookie." 

Def. Mem. at 32, .  To the contrary, plaintiffs specifically plead that that act is 

benign.  A-45-46 at ¶ 31.  It is only SmartDownload's use of that cookie of 

which plaintiffs complain. A-47-48 at ¶ 35. 

 Defendants' argument appears to be that because, during the period 

complained of, SmartDownload could only be activated by Communicator, 

plaintiffs' dispute must "relate to" Communicator.  The facts, however, show the 

opposite, for three reasons. 

 First, at the time that Netscape introduced SmartDownload, Netscape 

intended for both of the dominant browsers, Netscape's browser and Microsoft's 

Internet Explorer, to be able to activate it.26  The current version of 

SmartDownload can be activated by either browser.27   Software developers can 

                                            
26  Netscape press release, available at 
http://home.netscape.com/newsref/pr/newsrelease685.html. 
27  Paragraph 11 of Netscape "About SmartDownload" web page, 
available at 
http://home.netscape.com/computing/download/smartdownload/ib/about.html. 
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use Netscape's plug-in development tools "to create plug-ins that work in 

browsers other than the Navigator component of Communicator."28  That is 

what defendants intended to do when they first created SmartDownload, and 

that is what they ultimately did. 

 In contrast to the Communicator License Agreement, the Internet 

Explorer license agreement provides that Washington State law applies to all 

disputes thereunder.29  It would be unreasonable if a SmartDownload user's 

claim against defendants about SmartDownload were subject to Washington 

law, simply because SmartDownload had been activated by Internet Explorer 

and the Internet Explorer license agreement had a "relating to" arbitration 

provision.  And, in determining the scope of an arbitration clause, the Court 

must effectuate the "reasonable expectations" of the parties.  Leadertex, 67 F. 3d 

at 28. 

 Second, in order to run, SmartDownload also needed Microsoft 

Windows.  It would not run on DOS, a Macintosh, Unix, or any other operating 

system.  A-284; see also Paragraph 12 of Netscape "About SmartDownload" 

                                            
28  Netscape "Plug-in Basics" page, available at 
http://developer.netscape.com/docs/manuals/communicator/plugin/basic.htm. 
29  See the very last clause of the Microsoft Windows license contract, 
available on your Windows computer at C:\Windows\license.txt, incorporated 
by reference into the Internet Explorer license contract, available on your 
Windows computer at C:\Program Files\Internet Explorer\license.txt. 
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web page, available at 

http://home.netscape.com/computing/download/smartdownload/ib/about.html; 

A-130, 132, 268, 270, 280, 284, 644, 806-809. However, defendants would 

agree that a dispute about SmartDownload would not be subject to a "relating 

to" arbitration provision in the user's Microsoft Windows license agreement. 

 Third, SmartDownload is a separate executable file from Communicator.  

A-337 at p. 93.  A plug-in such as SmartDownload plugs into a browser in 

exactly the same way that a browser plugs into an operating system such as 

Windows.  See A-885-897 (excerpts from Netscape's testimony in U.S. v. 

Microsoft) at ¶¶ 69-71, 82, 89-90.  Indeed, it is precisely because 

Communicator, like Windows, is a software "platform," i.e., a piece of software 

onto which software developers can build other software such as 

SmartDownload, that Microsoft considered Communicator to be a threat to 

Windows' dominance as a software platform.  See A-893-894 at ¶ 85.  

Communicator can no more run without an operating system such as Windows 

than SmartDownload can run without a browser such as Communicator or 

Internet Explorer.  A-889-892. 

 According to Netscape, despite this interdependence, browsers are 

separate products from operating systems because there is a choice of browsers 

and because they can be and are distributed separately from operating systems.  
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A-895-896 at ¶¶ 90-91.  Similarly, there is a choice of plug-ins and other 

programs that can perform the downloading functions performed by 

SmartDownload and they can be and are distributed separately from browsers.  

A-128-130, A-898-899.  SmartDownload itself can be and is distributed 

separately from Communicator.  A-123-125, 130, 132, 134, 252-260, 265, 269, 

270-272, 279, 282-286, 290; see also the active links in the Bookmarks File. 

 In short, if the arbitration provision in the Communicator License 

Agreement applied to SmartDownload, then a "relating to" arbitration provision 

in Windows would apply to all disputes about Communicator (or any other 

Windows application).  Clearly, that is not a reasonable construction of the 

arbitration provision in the Communicator License Agreement, but it 

necessarily follows from defendants' argument. 

 Moreover, defendants simultaneously contend that plaintiffs are bound to 

arbitrate under the arbitration provision in the SmartDownload License 

Agreement.  Def. Mem. at xi, 23-25, 39-57.  That argument is inconsistent with 

their argument that the arbitration provision in the Communicator License 

Agreement applies to this dispute.  There are many browser plug-ins available, 

only one of which was apparently developed by Netscape.  See A-901-910.  The 

vast majority of plug-ins were developed by other software developers, 

including Microsoft, IBM, AT&T, Adobe, Lucent, Cisco, and Apple.  See id. 
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 Some of these developers impose license agreements on the plug-in user, 

and some of those licenses impose their own dispute-resolution provisions that 

are inconsistent with arbitration in California under California law.  For 

example, the iPIX plug-in listed in A-901 at 905 has a license agreement.  That 

license agreement, A-911-915, provides that any disputes about the license or 

the plug-in itself will be resolved in the courts of Tennessee under Tennessee 

law.  A-915. 

 The scope of the dispute-resolution provision in the Communicator 

License Agreement cannot elastically grow or shrink depending on which 

publisher provided the disputed plug-in.  Either the arbitration provision in the 

Communicator License Agreement covers all plug-ins or it covers none.  It is 

not a reasonable interpretation of the arbitration provision in the Communicator 

License Agreement that, if an iPIX user sued iPIX over the iPIX plug-in, 

defendants could compel them to arbitrate in California instead of litigating in 

Tennessee.  Therefore, if the dispute is within the scope of the dispute-

resolution provisions in the SmartDownload License Agreement, it is not 

subject to the dispute-resolution provisions in the Communicator License 

Agreement. 

 This result is not altered by the fact that the plaintiffs did not agree to the 

SmartDownload License Agreement.  See Williams v. America Online, Inc., 
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No. 00-0962, 2001 WL 135825, at *3 (Mass. Super. Feb 8, 2001) (Attachment 

C hereto).  In Williams, AOL subscribers who were injured while they were 

installing new AOL software were not subject to a forum selection clause either 

in the Terms of Service for the old software or the Terms of Service for the new 

software, where the injury occurred prior to clicking "I Agree" in response to 

the click-wrap presentation of the AOL Terms of Service during their 

installation of the new software. 

 In addition, even if the scope of the arbitration provision in the 

Communicator License Agreement would otherwise extend to disputes about 

SmartDownload, the SmartDownload License Agreement contains a merger 

clause that provides that "[t]his Agreement constitutes the entire agreement 

between the parties concerning the subject matter hereof."  A-107 at 110.  An 

apparent purpose of this provision was to avoid precisely the type of conflicts 

described above.  The effect of this merger clause, as a matter of law, was to 

ensure that the SmartDownload License Agreement exhaustively set forth the 

entire universe of license terms applicable to SmartDownload, to the exclusion 

of any other arbitration terms in any other license, such as Windows or Internet 

Explorer.  See Riley Mfg. Co. v. Anchor Glass Container Corp., 157 F.3d 775 at 

783-785 (10th Cir. 1998) (merger clause in agreement without an arbitration 

clause overrides arbitration clause in another agreement between the parties); 
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Bianchini v. Waco Int’l Dist. Corp., No. 91-6216, 1992 WL 7038 at *2 (E.D.Pa. 

Jan. 9, 1992) (A-916-919) (same); Crown Pontiac, Inc. v. McCarrell, 695 So. 2d 

615 at 618-619 (Ala. 1997) (same).  The result is the same even though 

plaintiffs are not party to the SmartDownload License Agreement.  See 

Williams, supra. 

 Defendants' cases are not to the contrary.  In Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), Soler's counterclaims were 

based on rights arising out of the contract containing the arbitration clause.  473 

U.S. at 619-620.  In Roby v. Corp. of Lloyds, 996 F.2d 1353 (2d Cir. 1993), the 

provision covered all disputes about the subject matter of the contract.  996 F.2d 

at 1359.  In Oldroyd v. Elmira Savings Bank, FSB, 134 F.2d 72 (2d Cir. 1998), 

the employee asserted that his employer fired him in retaliation for 

whistleblowing despite the fact that he was in compliance with the terms of the 

employment contract containing the arbitration provision, and the employer 

disagreed.  134 F.2d at 75. In Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840 

(2d Cir. 1987), the plaintiff claimed that the defendants' acts were wrongful 

because they violated the terms of the contract as to which all disputes were 

arbitrable.  815 F.2d at 848, 853-854. 

 The arbitration agreement in Armed Forces Ins. Corp. v. Allenbrook, 

Inc., No. CIV. A. 00-2435-GTV, 2001 WL 699735 (D. Kan. June 11, 2001) 
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expressly applied to all disputes between the parties.  2001 WL at *1.  The 

plaintiff in Trafalgar Power, Inc. v. Aetna Life Ins. Co., No. 99-CV-1238, 2001 

WL 640908 (N.D.N.Y. 2001) asserted that the defendant had unlawfully 

converted the plaintiff's assets that the plaintiff had engaged the defendant to 

manage in the agreement containing a "relating to" arbitration clause.  Id. at *1. 

 In sum, no issue in this action "relates to" the Communicator License 

Agreement because no dispute in this action relates to that agreement. 

 2. No Issue Herein Relates to the  
  SmartDownload License Agreement 

 Plaintiffs concede defendants' assertion that their claims relate to 

SmartDownload but assert that that fact is insufficient as a matter of law to 

bring any issue within the scope of an arbitration provision whose scope is 

limited to "disputes relating to this Agreement."  Because defendants failed to 

specify, in the District Court, after the District Court's request, what issues 

raised by the litigation related to the SmartDownload License Agreement, and 

instead merely argued that the claims were arbitrable because they related to 

SmartDownload, plaintiffs assert that the argument at page 37 n. 75 of Def. 

Mem. has been waived. 
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E. Plaintiffs' ECPA Claims are Inarbitrable 

 Genesco teaches that if there is an "inherent conflict between [a statute's] 

purposes and the arbitration of [asserted] claims," then those claims are 

nonarbitrable by implicit Congressional intent.  815 F.2d at 850.  Citing 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985), 

an antitrust decision, Genesco held that the fact that civil RICO's damages 

provisions are primarily compensatory and only secondarily deterrent did not 

evidence any such implicit Congressional intent.  815 F.2d at 851. 

 In contrast to the antitrust and RICO damages addressed in Mitsubishi 

and Genesco, the damages provision of the ECPA, Attachment D hereto, is 

primarily deterrent.  The ECPA - a criminal statute providing for civil damages 

without proof of actual damages - requires or permits30 a court to award to a 

successful civil plaintiff statutory liquidated damages of "the greater of $100 a 

day for each day of violation or $10,000," unless actual damages are higher.  18 

U.S.C. § 2520.  Therefore, the implication of Genesco and Mitsubishi is that the 

ECPA claims are not arbitrable, because the primary purpose of the statute is 

                                            
30  There is a split of authority as to whether these statutory damages under 
the ECPA are mandatory or discretionary.  Compare Rodgers v. Wood, 910 
F.2d 444 (7th Cir. 1990) (mandatory); Biton v. Menda, 812 F. Supp. 283 
(D.P.R. 1993) (same) with Culbertson v. Culbertson, 143 F.3d 825 (4th Cir. 
1998) (discretionary); Romano v. Terdik, 939 F. Supp. 144 (D. Conn. 1996) 
(same). 
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deterrence.  Moreover, the conduct prohibited by the ECPA implicates concerns 

of Constitutional dimension: under the ECPA, even law enforcement officials 

could not legally engage in the electronic monitoring that defendants engaged in 

without two stages of judicial oversight.  Attachment E hereto. 

 The fact that the ECPA provides for fee-shifting (see Attachment D) 

substantiates Congress' deterrent intent.  Statutory fee-shifting evidences that 

the ECPA is one of a select group of statutes in which Congress has "cast [the 

plaintiff] in the role of 'a "private attorney general," vindicating a policy that 

Congress considered of the highest priority.' "  DeGaetano v. Smith Barney, 

Inc., 983 F. Supp. 459 at 465 (S.D.N.Y. 1997) (quoting Christiansburg Garment 

Co. v. EEOC, 434 U.S. 412 (1978), which in turn quotes Newman v. Piggie 

Park Enters., 390 U.S. 400 (1968)).  The ECPA plaintiff, like the Title VII 

plaintiff in DeGaetano, "is the chosen instrument of Congress . . . "  See 

DeGaetano, 983 F. Supp. at 465.  Attorney fee-shifting evidences Congress' 

deterrent intent in facilitating private enforcement of the statute.  Id. 

 Moreover, an arbitration agreement can foreclose the judicial forum only 

"so long as the prospective litigant effectively may vindicate [his or her] 

statutory cause of action in the arbitral forum." Gilmer v. Interstate/Johnson 

Lane Corp., 500 U.S. 20 at 28 (1991).  Relegation of this dispute to JAMS 

arbitration would countenance the very type of prospective waiver of plaintiffs' 
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substantive statutory rights eschewed in Gilmer.  See Part III.F., above.  The 

Streamlined Rules could well foreclose the precise type of deterrent recovery 

that Congress intended, which would undermine the strong Congressional 

policy in favor of facilitating deterrent litigation under the ECPA. 

F. The Arbitration Provisions are Unconscionable as Applied 

 Under Section 2 of the FAA, written contracts to arbitrate are subject to 

"such grounds as exist at law or in equity for the revocation of any contract." 

Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681 at 683-687(1996) holds that 

such grounds include unconscionability.  Although the District Court did not 

reach the issue of unconscionability, California law applies equally with respect 

to that issue.  See id.  As set forth in Part V.A., above, because defendants seek 

specific performance, they have the initial burden to show that the arbitration 

provision is not unconscionable. 

 1. The California Unconscionability Standard 

 Armendariz v. Foundation Health Psychcare Servs., Inc., 6 P.3d 669 at 

689 (Cal. 2000) sets forth the definitive statement of the general standard for 

unconscionability under California law: 

Unconscionability analysis begins with an inquiry into whether the 

contract is one of adhesion.  . . .   "The term [contract of adhesion] 
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signifies a standardized contract, which, imposed and drafted by 

the party of superior bargaining strength, relegates to the 

subscribing party only the opportunity to adhere to the contract or 

reject it."  . . .   If the contract is adhesive, the court must then 

determine whether "other factors are present which, under 

established legal rules -- legislative or judicial -- operate to render 

it [unenforceable]."  . . .   "Generally speaking, there are two 

judicially imposed limitations on the enforcement of adhesion 

contracts or provisions thereof.  The first is that such a contract or 

provision which does not fall within the reasonable expectations of 

the weaker or 'adhering' party will not be enforced against him.   . . 

.  The second -- a principle of equity applicable to all contracts 

generally -- is that a contract or provision, even if consistent with 

the reasonable expectations of the parties, will be denied 

enforcement if, considered in its context, it is unduly oppressive or 

'unconscionable.' ".   

*** 

"[U]nconscionability has both a 'procedural' and a 'substantive' 

element," the former focusing on "oppression" or "surprise" due to 

unequal bargaining power, the latter on "overly harsh" or 
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"one-sided" results.  . . .  "The prevailing view is that [procedural 

and substantive unconscionability] must both be present in order 

for a court to exercise its discretion to refuse to enforce a contract 

or clause under the doctrine of unconscionability."  . . .  But they 

need not be present in the same degree.  "Essentially a sliding scale 

is invoked . . . the more substantively oppressive the contract term, 

the less evidence of procedural unconscionability is required to 

come to the conclusion that the term is unenforceable, and vice 

versa. 

Id. (internal citations omitted). 

 California Code Section 1670.5 ("Unconscionable contract or clause of 

contract; finding as matter of law; remedies") (Attachment F hereto) provides 

that, after a reasonable opportunity to present evidence, unconscionability is a 

question of law for the court.  Although the District Court did not reach the 

issue of unconscionability, there is no question that the parties had a reasonable 

opportunity to present relevant evidence.  See also Patterson v. ITT Consumer 

Fin. Corp., 18 Cal.Rptr.2d 563 at 565 (Cal. Ct. App. 1993). 

 2. The Arbitration Provisions are Procedurally Unconscionable 

 As stated by Armendariz, "[a]rbitration is favored in this state as a 

voluntary means of resolving disputes, and this voluntariness has been its 
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bedrock justification."  6 P.3d at 690.  "[P]olicies favoring the efficiency of 

private arbitration as a means of dispute resolution must sometimes yield to its 

fundamentally contractual nature, . . . " Id. 

 As set forth above, there is no genuine issue that defendants did not 

require actual assent as a condition to installing or using SmartDownload.  

There is no genuine issue that there was neither offer to nor assent by any of the 

plaintiffs.  However, even if inquiry notice were legally sufficient to create a 

contract, and even if plaintiffs were on inquiry notice, there is no genuine issue 

that the contract is adhesive, as it is a standardized contract that was non-

negotiable by its nature and context.  If there is a contract, it is procedurally 

unconscionable on the grounds of adhesiveness and actual surprise. 

 3. The Arbitration Provisions are Substantively Unconscionable 

 In Armendariz, the California Supreme Court cited with approval the 

Court of Appeals decision in Stirlen v. Supercuts, Inc., 60 Cal. Rptr. 2d 138 

(Cal. Ct. App.1997).  In Stirlen, an arbitration provision was found to be 

substantively unconscionable because, among other things, "[t]he agreement 

specifically excluded certain types of disputes from the scope of arbitration, 

including those relating to the protection of the employer's intellectual and other 

property and the enforcement of a postemployment covenant not to compete, 

which were to be litigated in state or federal court."  Armendariz, 6 P.3d at 691.  
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Stirlen required the contract to set forth the business justification for the 

unilateral right to arbitrate and, failing that, the burden would be on the 

proponent of arbitration to justify it.  Stirlen,  60 Cal. Rptr. 2d at 148.  

Armendariz appears to have endorsed this burden-allocation, and to have 

required at least a "modicum of bilaterality."  6 P.3d at 691-692. 

 Here, there there is no bilaterality at all and defendants have made no 

showing of a business justification.  Defendants chose to expressly exclude "any 

dispute relating to intellectual property rights" from the scope of the arbitration 

provision.  A-107 at 110, 175 at 179.  Defendants, and not SmartDownload 

users, were the sole potential beneficiaries of this exclusion, as SmartDownload 

users do not have any intellectual property rights in SmartDownload, whereas 

defendants, who published it, may.  Neither License Agreement sets forth any 

business justification for that disparity.  Id.  Defendants never attempted to 

justify that disparity.  Therefore, under Armendariz, it cannot stand. 

 Moreover, the arbitration provisions fail the "reasonable expectations" 

test of Graham v. Scissor-Tail, Inc., 623 P.2d 165 (Cal 1981), reiterated in 

Armendariz.  Defendants have not attempted to show that arbitration provisions 

are the norm, much less that plaintiffs reasonably should have expected that a 

claim that SmartDownload violated their federal statutory rights by 
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eavesdropping on their electronic communications would fall within the scope 

of the Communicator License Agreement. 

 Further, the SmartDownload License Agreement ominously provides that 

the loser will pay "all costs of arbitration."  As noted by Armendariz, 6 P.3d at 

685: 

Indeed, we are unaware of any situation in American jurisprudence 

in which a beneficiary of a federal statute has been required to pay 

for the services of the judge assigned to hear her or his case. 

This type of provision is unconscionable not only because it discourages 

consumers from vindication of their rights, but because it constitutes a cynical 

attempt to use the FAA as a sword to create an unreasonably expensive and 

cumbersome forum for disputes, rather than the cheaper forum envisioned by 

Congress. 

 Where such rights are at issue, the imposition of costs at the outset or 

even at the conclusion of the arbitration is improper as it "would create a sense 

of risk and uncertainty among [plaintiffs] that could discourage the arbitration 

of meritorious claims."  Armendariz, 6 P.3d at 688. 

 Randolph v. Greentree Fin. Corp., 178 F.3d 1149 at 1158 (11th Cir. 

1999), rev'd on other gnds 531 U.S. 79 (2000), refused to enforce a clause 

requiring the arbitration of Truth-in-Lending Act claims because it did not 
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contain any procedures to prevent consumers with small claims from being 

saddled with high costs beyond their ability to control.  Although the Supreme 

Court reversed the 11th Circuit's decision, it expressly based its reversal on the 

fact that there was no evidence to support the plaintiff's assertion that the 

arbitrator's fee was $700 per day or that the filing fee was $500. 531 U.S. at 90-

91 and n.6. 

 See also McCoy v. Superior Court, 104 Cal. Rptr.2d 504 (Cal. Ct. App. 

2001), which holds that arbitration charges of $400 per hour with an $8,000 

deposit may be substantively unconscionable where those charges are to be 

split.  104 Cal. Rptr.2d at 510.  Here, fees are as high as in McCoy and are to be 

split at the outset.  See also Patterson, 18 Cal.Rptr.2d 563 at 566-567. 

 Here, plaintiffs submitted JAMS' own fee schedule, which provides for 

arbitrators' fees between $300 and $750 per hour, and "Case Management Fees" 

(i.e., filing fees) between $960 and $2,400 for a four-day hearing, all of which 

must be paid in advance.  A-299-300.  The magnitude of these fees (to say 

nothing of the cost of travel to California) would plainly preclude effective 

vindication of plaintiffs' statutory rights.  

 Moreover, an arbitration clause is unenforceable where "the amount of 

fees and costs to be borne by the consumer are moving targets," and where the 

defendant retains the power to bargain with the arbitral forum about how much 

 81

Redistributed by Joshua Neil Rubin, EDiscovery Counsel, http://jnrubinlaw.com



expense the consumer will have to bear to avail himself of arbitration.  Pitchford 

v. Oakwood Mobile Homes, Inc., No. 99 CV 00053, 1999 U.S. Dist LEXIS 

20596 at *27 (W.D. Va. Dec. 20, 1999).  See also Patterson, 18 Cal.Rptr.2d 563 

at 566-567.  Shifting fees over to plaintiffs is subject to especially heavy 

scrutiny where statutory rights are at issue, as statutory rights are created to 

protect the general public. 

 JAMS has several sets of rules from which the parties may choose when 

entering into an agreement to arbitrate.  A-291.  Its forms of arbitration 

agreements all clearly state which set of rules the parties are agreeing on.  A-

292-298.  The License Agreements, however, do not do so.  A-247-251.  Since 

the "Streamlined" procedure is obviously quite different from the 

"Comprehensive" procedure,31 the failure to specify which set of rules will 

apply creates the very danger eschewed in Pitchford. 

 Moreover, since a significant purpose of the ECPA is deterrence (see 

V.E., above), the arbitration provision is substantively unconscionable. 

 Therefore, defendants have not shown, and cannot show, that the 

arbitration provision is not substantively unconscionable as a matter of law.  In 

these circumstances, even if an agreement is found, the entire arbitration clause 

                                            
31  Documents setting forth these rules are available at A-920-925 
(Streamlined Rules) and 
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must be stricken as unconscionable.  See Armendariz, 6 P.3d at 697 (noting a 

provision drafted in bad faith should not be severed or reformed by the court 

because "then [corporations] are encouraged to overreach; if the covenant they 

draft is overbroad then the court [will redraft] it for them."); Graham Oil Co. v. 

Arco Prods. Co., 43 F.3d 1244 (9th Cir. 1994) (grossly overreaching arbitration 

provisions justify voiding entire arbitration clause), cert. denied, 516 U.S. 907 

(1995). 

CONCLUSION 

 For the reasons stated, plaintiffs respectfully submit that the decision 

below should be affirmed in all respects. 

Dated: November 30, 2001  ABBEY GARDY, LLP 
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        Joshua N. Rubin (JR 4118) 
Jill S. Abrams (JA 1578) 
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ATTACHMENT A 
 
California Evidence Code § 500 provides: 
 

Except as otherwise provided by law, a party has the burden of proof as 
to each fact the existence or nonexistence of which is essential to the 
claim for relief or defense that he is asserting. 
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ATTACHMENT B 
 
 
California Code Section 3391 provides: 
 

§ 3391. Parties who cannot be compelled to perform 
 
 WHAT PARTIES CANNOT BE COMPELLED TO PERFORM.  
Specific performance cannot be enforced against a party to a contract in 
any of the following cases: 
 

 1. If he has not received an adequate consideration for the contract; 
 
 2. If it is not, as to him, just and reasonable; 
 
 3. If his assent was obtained by the misrepresentation, concealment, 
circumvention, or unfair practices of any party to whom performance 
would become due under the contract, or by any promise of such party 
which has not been substantially fulfilled;  or, 
 
 4. If his assent was given under the influence of mistake, 
misapprehension, or surprise, except that where the contract provides 
for compensation in case of mistake, a mistake within the scope of 
such provision may be compensated for, and the contract specifically 
enforced in other respects, if proper to be so enforced. 
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ATTACHMENT C 
 
 
Copr. © West 2001 No Claim to Orig. U.S. Govt. Works 
 
2001 WL 135825 
43 UCC Rep.Serv.2d 1101 
(Cite as: 2001 WL 135825 (Mass.Super.)) 
 

Massachusetts Superior Court. 
 

Mark WILLIAMS and another  [FN1] 
 

FN1. Sandra Mastroianni, on behalf 
of themselves and others similarly 
situated. Plaintiffs seek class 
certification. No motion to certify has 
yet been filed. 

 
    v. 

    AMERICA ONLINE, INC. 
 

    No. 00-0962. 
 

    Feb. 8, 2001. 
 

MEMORANDUM OF DECISION AND 
ORDER ON DEFENDANT'S MOTION TO 

DISMISS 
 
 HINKLE, Justice. 
 
 *1 In the complaint, plaintiffs allege that 
their computers were damaged by software 
distributed by defendant. This matter is before 
the court on the motion to dismiss of America 
Online, Inc. ("AOL") for lack of proper forum 
under Rules 12(b)(3) and 12(b)(6). [FN2] 
Alternatively, AOL moves for dismissal on 
forum non conveniens grounds. 
 

FN2. Courts throughout the country 
differ as to whether a motion to 
dismiss based on a forum selection 
clause is properly brought for lack of 
subject matter jurisdiction, lack of 

venue or failure to state a claim on 
which relief can be granted. See e.g., 
Jacobson v. Mailboxes, Etc. U.S.A., 
Inc., 419 Mass. 572, 576, n. 6 (1995) 
("Alhough the words 'venue' and 
'jurisdiction' appear in the forum 
selection clause, this issue involves 
neither venue nor jurisdiction in the 
traditional sense.") The First Circuit 
follows the minority view, treating 
such motions under Rule 12(b)(6). 
See Lambert v. Kysar, 983 F.2d 1110, 
1112 n. 1 (1st Cir.1993), citing LFC 
Lessors v. Pacific Sewer Maintenance 
Corp., 739 F.2d 4, 7 (1st Cir.1984). In 
this memorandum I make no ruling on 
this issue. In one respect I treat the 
pending motion as a Rule 12(b)(3) 
motion--despite my use of affidavits I 
do not convert the motion to one for 
summary judgment. 

 
 Specifically, plaintiffs allege that installation 
of AOL Version 5.0 ("AOL 5.0") caused 
unauthorized changes to the configuration of 
their computers so they could no longer 
access non-AOL Internet service providers, 
were unable to run non-AOL e-mail programs 
and were unable to access personal 
information and files. Plaintiffs' legal claims 
include G.L. c. 93A, negligence, breach of 
good faith and fair dealing, breach of implied 
warranties, fraud, negligent misrepresentation 
and tortious interference with contract. [FN3] 
Plaintiffs' primary legal claim is that 
defendant's conduct constitutes unfair or 
deceptive acts or practices in violation of 
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Chapter 93A. 
 

FN3. The relevant pleading is the First 
Amended Complaint. In their most 
recent filing, a supplemental motion 
in opposition to AOL's motion to 
dismiss, plaintiffs state that they are 
moving to amend their complaint 
further to state only a claim under 
G.L. c. 93A, § 9. No such motion has 
been filed as of the date of this 
decision. 

 
 Defendant contends plaintiffs filed this action 
in Massachusetts in breach of a forum 
selection clause in a Terms of Service 
agreement (the "TOS") and argues that 
Virginia is the exclusive forum for all AOL 
consumer suits. In opposing the motion, 
plaintiffs claim that the forum selection clause 
does not apply in this case because, among 
other things, the alleged harm to their 
computers occurred before they were asked to 
agree to the TOS and occured even if a user 
declined to accept the TOS. 
 
 For the following reasons, after a hearing, 
AOL's motion to dismiss is DENIED. 
 

BACKGROUND 
 
 Plaintiffs Mark Williams and Sandra 
Mastroianni seek to represent a class of 
similarly situated Massachusetts residents. 
After this case was filed, on April 7, 2000, 
AOL removed this action to the local United 
States District Court. That court remanded the 
case. 
 
 Essentially the same factual claims plaintiffs 
make in this case have been made by other 
claimants in numerous federal cases 
throughout the country, including in the 
Eastern District of Virginia. On June 2, 2000, 
with the agreement of AOL, the Judicial 
Panel on Multi-district Litigation ("the MDL 

Panel") transferred pending federal cases, 
including the Virginia case, to the Southern 
District of Florida for coordination and 
consolidation of pretrial proceedings. The 
MDL Panel subsequently transferred more 
than 40 related cases to Florida. The transfer 
order states in relevant part: 

Common factual questions arise because, 
although the legal theories vary, all actions 
relate to use of Version 5.0 of the AOL 
software and name AOL as the sole 
defendant. More specifically, plaintiffs in 
these actions, computer users who installed 
AOL Version 5.0 on their computers, allege 
that AOL Version 5.0 makes it difficult or 
impossible to access competing Internet 
service providers and disables, interrupts, or 
interferes with the operation of various 
types of non-AOL software. 

 
DISCUSSION 

 
 As noted above, plaintiffs argue that the 
forum selection clause should not be enforced 
because their computers or the computers of 
others in the putative class were altered before 
they were offered an opportunity to agree to 
the TOS. Thus, plaintiffs contend, their 
computers would have been damaged 
whether or not they agreed to the forum 
selection clause. Plaintiffs also contend that 
the forum selection clause is unfair and 
unreasonable because they did not receive 
adequate notice of the provision and because 
the expense and inconvenience of litigating in 
Virginia would effectively prevent them from 
seeking redress for their relatively small 
damages. 
 
 *2 The forum selection clause at issue 
provides in relevant part: 

You expressly agree that exclusive 
jurisdiction for any claim or dispute with 
AOL or relating in any way to your 
membership or your use of AOL resides in 
the court of Virginia and you further agree 
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and expressly consent to the exercise of 
personal jurisdiction in the courts of 
Virginia in connection with any such 
dispute .... 

 
 A reasonable forum selection clause is 
generally enforceable. See Carnival Cruise 
Lines, Inc. v. Shute, 499 U.S. 585; Cambridge 
Biotech Corporation v. Pasteur Sanofi 
Diagnostics, 433 Mass. 122 (2000)(forum 
selection clause in freely negotiated 
international transaction should be enforced 
"so long as it is fair and reasonable to do so"). 
In Jacobson v. Mailboxes Etc., U.S.A., Inc, 
419 Mass. 572 (1995), applying California 
law, the SJC concluded that the forum 
selection clause did not apply to harm which 
occurred before the parties entered into a 
contractual relationship. That forum selection 
clause specifically stated that "venue and 
jurisdiction for all actions enforcing this 
agreement " were agreed to be in California.. 
The SJC stated that if the majority of 
plaintiffs' claims arose from the contract 
itself, all claims should be decided in 
California. If, however, the majority of the 
claims arose from precontract conduct, the 
forum selection clause should not be 
enforced. Id. at 579. 
 
 AOL argues that its forum selection clause is 
broader than that in Jacobson because the 
provision in this case applies to "any claim or 
dispute with AOL." However, that argument 
does not address plaintiffs' claim that their 
injury, or those of others similarly situated, 
occurred before they had an opportunity to 
accept or reject the forum selection clause. 
 
 Based on affidavits of David Cass, a 
computer and database consultant, and 
plaintiff Mastroianni, plaintiffs contend that 
the AOL 5.0 program performed the change 
in computer configuration at the beginning of 
the installation process before plaintiffs or 
other putative class members had an 

opportunity to agree to the TOS. Both 
affidavits show that plaintiffs and others 
similarly situated could reasonably claim 
inadequate notice of the AOL forum selection 
clause. 
 
 Cass, who has more than 20 years experience 
with mainframe and personal computers, 
owns and operates Cass, Inc., a provider of 
database and computer support services. In 
his affidavit, Cass describes in detail the AOL 
5.0 installation process. He states that the 
alleged harm occurs before the user clicks "I 
agree". He describes a complicated process by 
which subscribers "agree" to the TOS after 
configuration of the computer has been 
altered. AOL sets the default for reviewing 
the TOS to "I Agree." A customer who 
merely clicks "I Agree" is instantly bound by 
the terms of a TOS she has never seen. The 
customer's only other option is to click off the 
default and select "Read Now." That option 
also fails to provide a customer with an 
opportunity to read the TOS. A customer who 
selects "Read Now" is presented with another 
choice between the default "OK, I Agree" and 
"Read Now". Thus, the actual language of the 
TOS agreement is not presented on the 
computer screen unless the customer 
specifically requests it by twice overriding the 
default. 
 
 *3 In his affidavit, Cass also states that 
although he canceled the AOL 5.0 installation 
and did not accept the presented Terms of 
Service agreement, his computer 
configuration had already been "extensively 
modified" and his "previously working 
internet connection was rendered 
non-functional since AOL's installation 
software added to and changed the 
configuration of (his) network settings" (Cass 
Aff. at ¶ 14). In other words, his computer 
changes were not reversed despite his 
cancellation of the installation. (Cass aff. at ¶ 
15). 
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 Mastroianni corroborates Cass in describing 
problems with configuration of her computer. 
She states that after downloading AOL 5.0, 
"the software immediately began to run and 
make all sorts of noises." (Mastroianni Aff. at 
¶ 10). Immediately after, she was "unable to 
access other Internet Service Providers" 
(Mastroianni Aff. at ¶ 4). She was not given 
the opportunity to read the TOS agreement 
until the download was complete, when the 
configuration of her computer had already 
been altered (¶ 10). She states that she did not 
click the default "I Agree" but attempted to 
read the TOS on the screen. (Mastroianni Aff. 
at ¶ 10). 
 
 In support of its motion to dismiss, AOL 
submits affidavits of Carrie F. Davis, a senior 
paralegal at AOL, and Laura E. Jehl, AOL's 
Assistant General Counsel for Litigation. 
Davis says that because the named plaintiffs 
were already AOL subscribers when they 
installed AOL 5.0 they were bound by the 
July 15, 1998 version of the TOS agreement, 
which included a forum selection clause. 
Davis also states that when AOL 5.0 was 
released in October 1999, Williams had been 
an AOL subscriber since July 1999 and 
Mastroianni since February 1998. 
 
 Because any AOL subscriber was required to 
agree to a new TOS as a condition of 
installing AOL 5.0, the TOS in the AOL 5.0 
installation is the governing agreement for 
purposes of the pending motion. As noted 
above, Cass and Mastroianni state that their 
computer modifications occurred before 
subscribers had an opportunity to agree to the 
new TOS, and they state that the 
reconfiguration would have occurred whether 
or not the subscriber agreed to the new TOS. 
Therefore, the fact that plaintiffs may have 
agreed to an earlier TOS or the fact that every 
AOL member enters into a form of TOS 
agreement does not persuade me that 

plaintiffs and other members of the class they 
seek to represent had notice of the forum 
selection clause in the new TOS before 
reconfiguration of their computers. 
 
 A second reason for denying the motion to 
dismiss is that plaintiffs seek to represent a 
class of Massachusetts residents, including 
those who may not be AOL subscribers. 
Public policy suggests that Massachusetts 
consumers who individually have damages of 
only a few hundred dollars  [FN4] should not 
have to pursue AOL in Virginia. 
 

FN4. Mastroianni states that she paid 
a computer consultant $130.00 to 
remedy the damage to her computer. 
(Aff. at ¶ 17). 

 
 A third factor weighing against dismissal is 
the decision of the MDL Panel to transfer all 
federal cases raising similar claims against 
AOL to the state of Florida rather than 
Virginia. Thus, the forum selection clause is 
not being enforced in any federal case. AOL 
argues that it did not waive its right to seek 
enforcement of the forum selection clause by 
its conduct before the MDL Panel. However, 
AOL did not ultimately oppose transfer of the 
federal cases to Florida rather than Virginia. 
Such a posture may not necessarily mean 
AOL waived its right to seek enforcement of 
the forum selection provision, but it undercuts 
AOL's position here. If AOL can make its 
witnesses and documents available in Florida 
for every federal case, defending this action in 
Massachusetts should cause AOL no harm. 
 
 *4 Defendant also urges dismissal of the 
complaint on forum non conveniens grounds. 
Massachusetts courts rarely grant dismissal 
for forum non conveniens. See Kearsage 
Metallurgical Corp. v. Peerless Ins. Co., 383 
Mass. 162, 169 (1981). In a forum non 
conveniens determination, the court should 
not disturb a plaintiff's choice of forum unless 
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the balance of public and private concerns 
clearly weighs in defendant's favor. See 
Green v. Manhattanville College, 40 
Mass.App.Ct. 76, 79 (1996) quoting New 
Amsterdam Cas. Co. v. Estes, 353 Mass. 90, 
95 (1967). That is not the case here. Plaintiffs 
reside in Massachusetts; their alleged injuries 
occurred in the Commonwealth; the theory of 
liability is based on the Massachusetts 
Consumer Protection Act, [FN5] and AOL 
disseminates its software and has numerous 
contacts in this state. Thus, in my discretion, I 
deny the forum non conveniens motion. 
 

FN5. Nothing in the record suggests 
that Virginia would not enforce 
Chapter 93A. 

 
    ORDER 

 
 For the foregoing reasons, defendants' 
motion to dismiss the first amended complaint 
is DENIED. 
 
END OF DOCUMENT 
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ATTACHMENT D 

 
 

18 U.S.C. § 2520 provides, in pertinent part: 
(a) In general.--Except as provided in section 2511(2)(a)(ii), any person 

whose . . . electronic communication is intercepted . . . or 
intentionally used in violation of this chapter may in a civil action 
recover from the person or entity which engaged in that violation 
such relief as may be appropriate. 

 
(b) Relief.--In an action under this section, appropriate relief includes-- 
 

(1) such preliminary and other equitable or declaratory relief as 
may be appropriate; 

 
(2) damages under subsection (c) and punitive damages in 

appropriate cases;  and 
 
(3) a reasonable attorney's fee and other litigation costs reasonably 

incurred. 
 
(c) Computation of damages.-- 
 

*     *     * 
 

(2) In any other action under this section, the court may assess as 
damages whichever is the greater of-- 

 
(A) the sum of the actual damages suffered by the plaintiffs 

and any profits made by the violator as a result of the 
violation;  or 

 
(B) statutory damages of whichever is the greater of $100 a 

day for each day of violation or $10,000. 
 

*     *     * 
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ATTACHMENT E 
 
18 U.S.C. § 2518. Procedure for interception of wire, oral, or electronic 
communications 
 
(1) Each application for an order authorizing or approving the interception of a 

wire, oral, or electronic communication under this chapter shall be made in 
writing upon oath or affirmation to a judge of competent jurisdiction and 
shall state the applicant's authority to make such application.  Each 
application shall include the following information: 

(a) the identity of the investigative or law enforcement officer making the 
application, and the officer authorizing the application; 

(b) a full and complete statement of the facts and circumstances relied 
upon by the applicant, to justify his belief that an order should be 
issued, including (i) details as to the particular offense that has been, 
is being, or is about to be committed, (ii) except as provided in 
subsection (11), a particular description of the nature and location of 
the facilities from which or the place where the communication is to 
be intercepted, (iii) a particular description of the type of 
communications sought to be intercepted, (iv) the identity of the 
person, if known, committing the offense and whose communications 
are to be intercepted; 

(c) a full and complete statement as to whether or not other investigative 
procedures have been tried and failed or why they reasonably appear 
to be unlikely to succeed if tried or to be too dangerous; 

(d) a statement of the period of time for which the interception is required 
to be maintained.  If the nature of the investigation is such that the 
authorization for interception should not automatically terminate 
when the described type of communication has been first obtained, a 
particular description of facts establishing probable cause to believe 
that additional communications of the same type will occur 
thereafter; 

(e) a full and complete statement of the facts concerning all previous 
applications known to the individual authorizing and making the 
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application,  made to any judge for authorization to intercept, or for 
approval of interceptions of, wire, oral, or electronic communications 
involving any of the same persons, facilities or places specified in the 
application, and the action taken by the judge on each such 
application;  and 

(f) where the application is for the extension of an order, a statement 
setting forth the results thus far obtained from the interception, or a 
reasonable explanation of the failure to obtain such results. 

(2) The judge may require the applicant to furnish additional testimony or 
documentary evidence in support of the application. 

(3) Upon such application the judge may enter an ex parte order, as requested or 
as modified, authorizing or approving interception of wire, oral, or 
electronic communications within the territorial jurisdiction of the court in 
which the judge is sitting (and outside that jurisdiction but within the 
United States in the case of a mobile interception device authorized by a 
Federal court within such jurisdiction), if the judge determines on the basis 
of the facts submitted by the applicant that-- 

(a) there is probable cause for belief that an individual is committing, has 
committed, or is about to commit a particular offense enumerated in 
section 2516 of this chapter; 

(b) there is probable cause for belief that particular communications  
concerning that offense will be obtained through such interception; 

(c) normal investigative procedures have been tried and have failed or 
reasonably appear to be unlikely to succeed if tried or to be too 
dangerous; 

(d) except as provided in subsection (11), there is probable cause for belief 
that the facilities from which, or the place where, the wire, oral, or 
electronic communications are to be intercepted are being used, or 
are about to be used, in connection with the commission of such 
offense, or are leased to, listed in the name of, or commonly used by 
such person. 

(4) Each order authorizing or approving the interception of any wire, oral, or 
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electronic communication under this chapter shall specify-- 

(a) the identity of the person, if known, whose communications are to be 
intercepted; 

(b) the nature and location of the communications facilities as to which, or 
the place where, authority to intercept is granted; 

(c) a particular description of the type of communication sought to be 
intercepted, and a statement of the particular offense to which it 
relates; 

(d) the identity of the agency authorized to intercept the communications, 
and of the person authorizing the application;  and 

(e) the period of time during which such interception is authorized, 
including a statement as to whether or not the interception shall  
automatically terminate when the described communication has been 
first obtained. 

An order authorizing the interception of a wire, oral, or electronic 
communication under this chapter shall, upon request of the applicant, direct 
that a provider of wire or electronic communication service, landlord, 
custodian or other person shall furnish the applicant forthwith all 
information, facilities, and technical assistance necessary to accomplish the 
interception unobtrusively and with a minimum of interference with the 
services that such service provider, landlord, custodian, or person is 
according the person whose communications are to be intercepted.  Any 
provider of wire or electronic communication service, landlord, custodian or 
other person furnishing such facilities or technical assistance shall be 
compensated therefor by the applicant for reasonable expenses incurred in 
providing such facilities or assistance.  Pursuant to section 2522 of this 
chapter, an order may also be issued to enforce the assistance capability and 
capacity requirements under the Communications Assistance for Law 
Enforcement Act. 

 
(5) No order entered under this section may authorize or approve the 

interception of any wire, oral, or electronic communication for any period 
longer than is necessary to achieve the objective of the authorization, nor 
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in any event longer than thirty days.  Such thirty-day period begins on the 
earlier of the day on which the investigative or law enforcement officer 
first begins to conduct an interception under the order or ten days after the 
order is entered.  Extensions of an order may be granted, but only upon 
application for an extension made in accordance with subsection (1) of this 
section and the court making the findings required by subsection (3) of this 
section.  The period of extension shall be no longer than the authorizing 
judge deems necessary to achieve the purposes for which it was granted 
and in no event for longer than thirty days.  Every order and extension 
thereof shall contain a provision that the authorization to intercept shall be 
executed as soon as practicable, shall be conducted in such a way as to 
minimize the interception of communications not otherwise subject to 
interception under this chapter, and must terminate upon attainment of the 
authorized objective, or in any event in thirty days.  In the event the 
intercepted communication is in a code or foreign language, and an expert 
in that foreign language or code is not reasonably available during the 
interception period, minimization may be accomplished as soon as 
practicable after such interception.  An interception under this chapter may 
be conducted in whole or in part by Government personnel, or by an 
individual operating under a contract with the Government, acting under 
the supervision of an investigative or law enforcement officer authorized 
to conduct the interception. 

(6) Whenever an order authorizing interception is entered pursuant to this 
chapter, the order may require reports to be made to the judge who issued 
the order showing what progress has been made toward achievement of the 
authorized objective and the need for continued interception.  Such reports 
shall be made at such intervals as the judge may require. 

(7) Notwithstanding any other provision of this chapter, any investigative or law 
enforcement officer, specially designated by the Attorney General, the 
Deputy Attorney General, the Associate Attorney General, or by the 
principal prosecuting attorney of any State or subdivision thereof acting 
pursuant to a statute of that State, who reasonably determines that-- 

(a) an emergency situation exists that involves-- 

(i) immediate danger of death or serious physical injury to any person, 
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(ii) conspiratorial activities threatening the national security interest, 
or 

(iii) conspiratorial activities characteristic of organized crime, 

that requires a wire, oral, or electronic communication to be intercepted 
before an order authorizing such interception can, with due diligence, be 
obtained, and 

(b) there are grounds upon which an order could be entered under this 
chapter to authorize such interception, 

may intercept such wire, oral, or electronic communication if an 
application for an order approving the interception is made in accordance 
with this section within forty-eight hours after the interception has 
occurred, or begins to occur.  In the absence of an order, such interception 
shall immediately terminate when the communication sought is obtained 
or when the application for the order is denied, whichever is earlier.  In the 
event such application for approval is denied, or in any other case where 
the interception is terminated without an order having been issued, the 
contents of any wire, oral, or electronic communication intercepted shall 
be treated as having been obtained in violation of this chapter, and an 
inventory shall be served as provided for in subsection (d) of this section 
on the person named in the application. 

 
(8)  

 (a) The contents of any wire, oral, or electronic communication intercepted 
by any means authorized by this chapter shall, if possible, be recorded on 
tape or wire or other comparable device.  The recording of the contents of 
any wire, oral, or electronic communication under this subsection shall be 
done in such way as will protect the recording from editing or other 
alterations.  Immediately upon the expiration of the period of the order, or 
extensions thereof, such recordings shall be made available to the judge 
issuing such order and sealed under his directions.  Custody of the 
recordings shall be wherever the judge orders.  They shall not be destroyed 
except upon an order of the issuing or denying judge and in any event shall 
be kept for ten years.  Duplicate recordings may be made for use or 
disclosure pursuant to the provisions of subsections (1) and (2) of section 
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2517 of this chapter for investigations.  The presence of the seal provided 
for by this subsection, or a satisfactory explanation for the absence thereof, 
shall be a prerequisite for the use or disclosure of the contents of any wire, 
oral, or electronic communication or evidence derived therefrom under 
subsection (3) of section 2517. 

(b) Applications made and orders granted under this chapter shall be sealed by 
the judge.  Custody of the applications and orders shall be wherever the 
judge directs.  Such applications and orders shall be disclosed only upon 
a showing of good cause before a judge of competent jurisdiction and 
shall not be destroyed except on order of the issuing or denying judge, 
and in any event shall be kept for ten years. 

(c) Any violation of the provisions of this subsection may be punished as 
contempt of the issuing or denying judge. 

(d) Within a reasonable time but not later than ninety days after the filing of an 
application for an order of approval under section 2518(7)(b) which is 
denied or the termination of the period of an order or extensions thereof, 
the issuing or denying judge shall cause to be served, on the persons 
named in the order or the application, and such other parties to 
intercepted communications as the judge may determine in his discretion 
that is in the interest of justice, an inventory which shall include notice 
of-- 

(1) the fact of the entry of the order or the application; 

(2) the date of the entry and the period of authorized, approved or 
disapproved interception, or the denial of the application;  and 

(3) the fact that during the period wire, oral, or electronic 
communications were or were not intercepted. 

The judge, upon the filing of a motion, may in his discretion make 
available to such person or his counsel for inspection such portions of the 
intercepted communications, applications and orders as the judge 
determines to be in the interest of justice.  On an ex parte showing of 
good cause to a judge of competent jurisdiction the serving of the 
inventory required by this subsection may be postponed. 
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(9) The contents of any wire, oral, or electronic communication intercepted 
pursuant to this chapter or evidence derived therefrom shall not be 
received in evidence or otherwise disclosed in any trial, hearing, or other 
proceeding in a Federal or State court unless each party, not less than ten 
days before the trial, hearing, or proceeding, has been furnished with a 
copy of the court order, and accompanying application, under which the 
interception was authorized or approved.  This ten-day period may be 
waived by the judge if he finds that it was not possible to furnish the party 
with the above information ten days before the trial, hearing, or proceeding 
and that the party will not be prejudiced by the delay in receiving such 
information. 

(10) 

(a) Any aggrieved person in any trial, hearing, or proceeding in or before 
any court, department, officer, agency, regulatory body, or other 
authority of the United States, a State, or a political subdivision 
thereof, may move to suppress the contents of any wire or oral 
communication intercepted pursuant to this chapter, or evidence 
derived therefrom, on the grounds that-- 

(i) the communication was unlawfully intercepted; 

(ii) the order of authorization or approval under which it was 
intercepted is insufficient on its face;  or 

(iii) the interception was not made in conformity with the order of 
authorization or approval. 

Such motion shall be made before the trial, hearing, or proceeding 
unless there was no opportunity to make such motion or the person 
was not aware of the grounds of the motion.  If the motion is 
granted, the contents of the intercepted wire or oral 
communication, or evidence derived therefrom, shall be treated as 
having been obtained in violation of this chapter.  The judge, upon 
the filing of such motion by the aggrieved person, may in his 
discretion make available to the aggrieved person or his counsel 
for inspection such portions of the intercepted communication or 
evidence derived therefrom as the judge determines to be in the 
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interests of justice. 

(b) In addition to any other right to appeal, the United States shall have 
the right to appeal from an order granting a motion to suppress 
made under paragraph (a) of this subsection, or the denial of an 
application for an order of approval, if the United States attorney 
shall certify to the judge or other official granting such motion or 
denying such application that the appeal is not taken for purposes of 
delay.  Such appeal shall be taken within thirty days after the date 
the order was entered and shall be diligently prosecuted. 

(c) The remedies and sanctions described in this chapter with respect to 
the interception of electronic communications are the only judicial 
remedies and sanctions for nonconstitutional violations of this 
chapter involving such communications. 

(11) The requirements of subsections (1)(b)(ii) and (3)(d) of this section relating 
to the specification of the facilities from which, or the place where, the 
communication is to be intercepted do not apply if-- 

(a) in the case of an application with respect to the interception of an oral 
communication-- 

(i) the application is by a Federal investigative or law enforcement 
officer and is approved by the Attorney General, the Deputy 
Attorney General, the Associate Attorney General, an Assistant 
Attorney General, or an acting Assistant Attorney General; 

(ii) the application contains a full and complete statement as to why 
such specification is not practical and identifies the person 
committing the offense and whose communications are to be 
intercepted;  and 

(iii) the judge finds that such specification is not practical;  and 

(b) in the case of an application with respect to a wire or electronic 
communication-- 

(i) the application is by a Federal investigative or law enforcement 
officer and is approved by the Attorney General, the Deputy 
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Attorney General, the Associate Attorney General, an 
Assistant Attorney General, or an acting Assistant Attorney 
General; 

(ii) the application identifies the person believed to be committing 
the offense and whose communications are to be intercepted 
and the applicant   makes a showing that there is probable 
cause to believe that the person's actions could have the effect 
of thwarting interception from a specified facility; 

(iii) the judge finds that such showing has been adequately made;  
and 

(iv) the order authorizing or approving the interception is limited to 
interception only for such time as it is reasonable to presume 
that the person identified in the application is or was 
reasonably proximate to the instrument through which such 
communication will be or was transmitted. 

(12) An interception of a communication under an order with respect to which 
the requirements of subsections (1)(b)(ii) and (3)(d) of this section do not apply 
by reason of subsection (11)(a) shall not begin until the place where the 
communication is to be intercepted is ascertained by the person implementing 
the interception order.  A provider of wire or electronic communications service 
that has received an order as provided for in subsection (11)(b) may move the 
court to modify or quash the order on the ground that its assistance with respect 
to the interception cannot be performed in a timely or reasonable fashion.   The 
court, upon notice to the government, shall decide such a motion expeditiously. 
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ATTACHMENT F 
 
 California Code Section 1670.5 ("Unconscionable contract or clause of 
contract; finding as matter of law; remedies") provides: 
 

(a) If the court as a matter of law finds the contract or any clause of the 
contract to have been unconscionable at the time it was made the 
court may refuse to enforce the contract, or it may enforce the 
remainder of the contract without the unconscionable clause, or it may 
so limit the application of any unconscionable clause as to avoid any 
unconscionable result. 

(b) When it is claimed or appears to the court that the contract or any 
clause thereof may be unconscionable the parties shall be afforded a 
reasonable opportunity to present evidence as to its commercial 
setting, purpose, and effect to aid the court in making the 
determination. 
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